
 
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
 

FORM 8-K
 

Current Report
Pursuant to Section 13 or 15(d) of the

Securities Exchange Act of 1934
 

Date of report (Date of earliest event reported): January 2, 2019
 

Ohr Pharmaceutical, Inc.
(Exact Name of Registrant as Specified in Its Charter)

 
Delaware  333-88480  46-5622433

(State or Other Jurisdiction  (Commission  (I.R.S. Employer
of Incorporation)  File Number)  Identification No.)

 
800 Third Avenue, 11th Floor, New York, NY 10022
(Address of Principal Executive Offices) (Zip Code)
 

 (212) 682-8452  
 (Registrant's Telephone Number, Including Area Code)  

 
 Not Applicable  
 (Former Name or Former Address, if Changed Since Last Report)  

 
 
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions:
 
☒ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
☐ Pre-commencement communication pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
☐ Pre-commencement communication pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

 

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (17 CFR §230.405) or Rule 12b-2 of the
Securities Exchange Act of 1934 (17 CFR §240.12b-2).
 
Emerging growth company       ☐
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial
accounting standards provided pursuant to Section 13(a) of the Exchange Act.      ☐
 

 



 
Item 1.01 Entry into a Material Definitive Agreement.

Merger Agreement

On January 2, 2019, Ohr Pharmaceutical, Inc., a Delaware corporation (“Ohr” or the “Company”), Ohr Acquisition Corp., a Delaware corporation and a wholly-owned
subsidiary of Ohr (“Merger Sub”), and NeuBase Therapeutics, Inc., a Delaware corporation (“NeuBase”), entered into an Agreement and Plan of Merger and Reorganization
(the “Merger Agreement”), pursuant to which, among other things, subject to the satisfaction or waiver of the conditions set forth in the Merger Agreement, Merger Sub will
merge with and into NeuBase, with NeuBase becoming a wholly-owned subsidiary of the Company and the surviving corporation of the merger (the “Merger”). The Merger is
intended to qualify for federal income tax purposes as a tax-free reorganization under the provisions of Section 368(a) of the Internal Revenue Code of 1986, as amended.

Subject to the terms and conditions of the Merger Agreement, at the effective time of the Merger (the “Effective Time”), (a) each outstanding share of NeuBase
common stock, including shares of NeuBase capital stock issued in, or issued upon conversion, exercise or exchange of securities issued in, the NeuBase Financing (as defined
below), will be converted into the right to receive the number of shares of the Company’s common stock (the “Company Common Stock”) equal to the exchange ratio described
below; (b) each outstanding NeuBase stock option that has not previously been exercised prior to the Effective Time will be assumed by the Company; and (c) the warrant to
purchase shares of common stock of NeuBase will be converted into and become a warrant to purchase shares of Company Common Stock.

Under the exchange ratio formula in the Merger Agreement, as of immediately after the Merger, the former NeuBase securityholders are expected to own
approximately 80% (the “NeuBase Allocation Percentage”) of the aggregate number of shares of the Company Common Stock issued and outstanding following the
consummation of the Merger (the “Post-Closing Shares”), and the stockholders of the Company as of immediately prior to the Merger are expected to own approximately 20%
(the “Ohr Allocation Percentage”) of the aggregate number of Post-Closing Shares. NeuBase anticipates that it will issue and sell not less than $4,000,000 (the gross proceeds
received by NeuBase, the “NeuBase Proceeds”) of its equity securities (including securities convertible, exercisable or exchangeable into such equity securities) prior to the
Effective Time (the “NeuBase Financing”). The NeuBase Allocation Percentage will be increased by 0.1% for every $100,000 that the NeuBase Proceeds exceeds $4,000,000,
and the Ohr Allocation Percentage will be decreased by 0.1% for every $100,000 that the NeuBase Proceeds exceeds $4,000,000.

Immediately following the Effective Time, the name of the Company will be changed from “Ohr Pharmaceutical, Inc.” to “NeuBase Therapeutics, Inc.” The Merger
Agreement contemplates that, immediately after the Effective Time, the Board of Directors of the Company will consist of five members, all of which will be designated by
NeuBase. The executive officers of the Company immediately after the Effective Time will be designated by NeuBase with NeuBase’s Chief Executive Officer, Dietrich
Stephan, being the Company’s Chief Executive Officer.

The Merger Agreement contains customary representations, warranties and covenants made by the Company and NeuBase, including covenants relating to obtaining
the requisite approvals of the stockholders of the Company and NeuBase, indemnification of directors and officers, and the Company and NeuBase signing the Merger
Agreement and the closing of the Merger. Consummation of the Merger is subject to certain closing conditions, including, among other things, approval by the stockholders of
the Company and NeuBase. The Merger Agreement contains certain termination rights for both the Company and NeuBase, and further provides that, upon termination of the
Merger Agreement under specified circumstances, the Company may be required to pay NeuBase a termination fee of $250,000 or NeuBase may be required to pay the
Company a termination fee of $250,000.

 
 



 
In accordance with the terms of the Merger Agreement, (i) the officers and directors of the Company have each entered into a support agreement with the Company

and NeuBase (the “Ohr Support Agreements”), and (ii) the officers, directors and certain affiliated stockholders of NeuBase have each entered into a support agreement with
NeuBase and the Company (the “NeuBase Support Agreements,” together with the Ohr Support Agreements, the “Support Agreements”). The Support Agreements place certain
restrictions on the transfer of the shares of the Company and NeuBase held by the respective signatories thereto and include covenants as to the voting of such shares in favor of
approving the transactions contemplated by the Merger Agreement and against any actions that could adversely affect the consummation of the Merger.

Concurrently with the execution of the Merger Agreement, the officers and directors of the Company, and the officers, directors and certain stockholders of NeuBase,
each entered into lock-up agreements (the “Lock-Up Agreements”) pursuant to which they have agreed, among other things, not to sell or dispose of any shares of Company
Common Stock which are or will be beneficially owned by them at the closing of the Merger until the date that is 90 days after the Effective Time.

The Merger Agreement, form of Ohr Support Agreement, form of NeuBase Support Agreement, and form of Company and NeuBase Lock-Up Agreements have each
been filed as an exhibit to this Current Report on Form 8-K to provide the Company’s stockholders and investors with information regarding their terms. The assertions
embodied in the representations and warranties contained in the Merger Agreement are qualified by information in confidential disclosure schedules delivered by the parties in
connection with the signing of the Merger Agreement. Moreover, certain representations and warranties contained in these agreements were made as of a specified date; may
have been made for the purposes of allocating contractual risk between the parties to such agreements; and may be subject to contractual standards of materiality different from
what might be viewed as material to the Company’s stockholders. Accordingly, the representations and warranties in these agreements should not be relied on by any persons as
characterizations of the actual state of facts and circumstances of the Company or any other parties thereto at the time they were made and should consider the information in
these agreements in conjunction with the entirety of the factual disclosure about the Company in the Company’s public reports filed with the Securities and Exchange
Commission (the “SEC”). Information concerning the subject matter of the representations and warranties may change after the date of these agreements, which subsequent
information may or may not be fully reflected in the Company’s public disclosures. These agreements should not be read alone, but should instead be read in conjunction with
each other and other information regarding the Company.

The preceding summary does not purport to be complete and is qualified in its entirety by reference to the Merger Agreement, form of Ohr Support Agreement, form
of NeuBase Support Agreement, and form of Company and NeuBase Lock-Up Agreements, which are filed as Exhibits 2.1, 2.2, 2.3, 2.4, respectively, and which are
incorporated herein by reference.

Slakter Retention Agreement

In connection with the Merger, on January 2, 2019, Ohr entered into a Retention Bonus Agreement with Dr. Jason Slakter, Ohr’s Chief Executive Officer (the
“Retention Bonus Agreement”). Under the Retention Bonus Agreement, Dr. Slakter is eligible for a retention bonus payment of $75,000 upon the earliest to occur of the
following: (i) Dr. Slakter’s continued service with the Company in his current position through and including the closing date of the Merger, or (ii) Dr. Slakter is involuntarily
separated from service without Cause (as such term is defined in the Retention Bonus Agreement) by the Company prior to the closing date of the Merger. In the event Dr.
Slakter voluntarily separates from service with the Company for any reason prior to the closing of the Merger, Dr. Slakter will not receive any retention bonus payment and the
Company will have no further obligation to Dr. Slakter under the Retention Bonus Agreement.

The foregoing summary of the Retention Bonus Agreement does not purport to be complete and is subject to, and qualified in its entirety by reference to, the full text
of the Retention Bonus Agreement, a copy of which is filed as Exhibit 10.1 hereto and is incorporated herein by reference.

 
 



 
Item 2.02 Results of Operations and Financial Condition

On January 3, 2019, the Company issued a press release announcing its results for the fiscal year ended September 30, 2018. This press release is attached as Exhibit
99.1 to this Current Report on Form 8-K and is incorporated herein by reference.

The information in this Item 2.02, including the press release attached as of Exhibit 99.1, is being furnished under Item 2.02, but shall not be deemed “filed” for any
purpose, including for the purposes of Section 18 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that
Section. The information in this Item 2.02, including the press release attached as Exhibit 99.1 shall not be deemed incorporated by reference into any filing under the Securities
Act of 1933, as amended (the “Securities Act”), or the Exchange Act.

 
Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of Certain Officers.

 
The information under the heading “Slakter Retention Agreement” in Item 1.01 of this Current Report on Form 8-K is hereby incorporated by reference into this Item

5.02.
 

Item 7.01 Regulation FD Disclosure

On January 3, 2019, the Company issued a press release relating to the Merger Agreement. A copy of the press release is attached hereto as Exhibit 99.1 and is
incorporated by reference herein.

 
The Company will hold a conference call on Thursday, January 3, 2019, at 8:30 a.m. Eastern Time to discuss the proposed transaction. Interested parties may access

the conference call by dialing 1-877-451-6152 from the U.S., and +1-201-389-0879 from outside the U.S. and should request the Ohr/NeuBase conference call. A live webcast
of the conference call will be available online from the Investors section of the Company’s website at http://public.viavid.com/index.php?id=132682. Replays of the webcast
will be available on the Company’s website for 90 days.
 

The information furnished in Exhibit 99.2 to this Current Report on Form 8-K, which relates to NeuBase and its development programs, may be presented from time to
time by NeuBase at various meetings with securities market participants. The Company has not independently verified the material in this presentation. The presentation shall
not be deemed “filed” for any purpose, including for the purposes of Section 18 of the Exchange Act, or otherwise subject to the liabilities of that Section.

 
The information in this Item 7.01, including Exhibit 99.1 and Exhibit 99.2, shall not be deemed incorporated by reference into any filing under the Securities Act or the

Exchange Act regardless of any general incorporation language in the filing.
 

 



 
By furnishing the information in this Item 7.01 of this Current Report on Form 8-K, including Exhibit 99.1 and Exhibit 99.2, the Company makes no admission as to

the materiality of such information. The information contained herein is intended to be considered in the context of the Company filings with the SEC and other public
announcements that the Company makes, by press release or otherwise, from time to time. The Company undertakes no duty or obligation to publicly update or revise the
information contained in this report, although it may do so from time to time as its management believes is appropriate. Any such updating may be made through the filing of
other reports or documents with the SEC, through press releases or through other public disclosure.

Additional Information about the Merger and Where to Find It

In connection with the Merger, the Company intends to file relevant materials with the SEC, including a registration statement on Form S-4 that will contain a
prospectus, joint proxy and information statement. Investors and security holders of the Company and NeuBase are urged to read these materials when they become available
because they will contain important information about the Company, NeuBase and the Merger. The joint proxy statement, information statement, prospectus, and other relevant
materials (when they become available), and any other documents filed by the Company with the SEC, may be obtained free of charge at the SEC web site at www.sec.gov. In
addition, investors and security holders may obtain free copies of the documents filed with the SEC by the Company by directing a written request to: Ohr Pharmaceutical, Inc.,
800 Third Avenue, 11th Floor, New York, NY, Attention: Corporate Secretary. Investors and security holders are urged to read the joint proxy statement, prospectus and the
other relevant materials when they become available before making any voting or investment decision with respect to the Merger.

This Current Report on Form 8-K shall not constitute an offer to sell or the solicitation of an offer to sell or the solicitation of an offer to buy any securities, nor shall
there be any sale of securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of
any such jurisdiction. No offering of securities shall be made except by means of a prospectus meeting the requirements of Section 10 of the Securities Act of 1933, as amended.
Subject to certain exceptions to be approved by the relevant regulators or certain facts to be ascertained, the public offer will not be made directly or indirectly, in or into any
jurisdiction where to do so would constitute a violation of the laws of such jurisdiction, or by use of the mails or by any means or instrumentality (including without limitation,
facsimile transmission, telephone and the internet) of interstate or foreign commerce, or any facility of a national securities exchange, of any such jurisdiction.

Participants in the Solicitation

The Company and its directors and executive officers and NeuBase and its directors and executive officers may be deemed to be participants in the solicitation of
proxies from the stockholders of the Company in connection with the proposed transaction. Information regarding the special interests of these directors and executive officers
in the Merger will be included in the joint proxy statement/prospectus referred to above. Additional information regarding the directors and executive officers of the Company
will also be included in the Company’s Annual Report on Form 10-K for the year ended September 30, 2018 and the proxy statement for the Company’s 2018 Annual Meeting
of Stockholders. These documents are available free of charge at the SEC web site (www.sec.gov) and from the Company, Attn: Corporate Secretary, at the address described
above.

 
 



 
Safe Harbor Statement under the Private Securities Litigation Reform Act of 1995:

 
This Current Report on Form 8-K contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act. These forward-looking

statements include, among other things, statements regarding the structure, timing and completion of the proposed Merger; the combined company's listing on Nasdaq upon the
closing of the proposed Merger; the financial position and cash balance of the combined company; expectations regarding ownership structure of the combined company;
expectations regarding an issuance and sale of securities or other financing by NeuBase and the expected proceeds thereof, the future operations of the combined company and
its ability to successfully initiate and complete clinical trials and achieve regulatory milestones; the nature, strategy and focus of the combined company; the development and
commercial potential and potential benefits of any product candidates of the combined company; that the proposed Merger will close and will enable the combined company to
participate in the possible success of the combined company’s product candidates; that the product candidates have the potential to address critical unmet needs of patients with
serious diseases and conditions; and the executive and board structure of the combined company. These forward-looking statements are distinguished by use of words such as
“will,” “would,” “anticipate,” “expect,” “believe,” “designed,” “plan,” or “intend,” the negative of these terms, and similar references to future periods. These views involve
risks and uncertainties that are difficult to predict and, accordingly, our actual results may differ materially from the results discussed in our forward-looking statements. Our
forward-looking statements contained herein speak only as of the date of this Current Report on Form 8-K. Factors or events that we cannot predict, including those described in
the risk factors contained in our filings with the SEC, may cause our actual results to differ from those expressed in forward-looking statements. Ohr and the combined company
may not actually achieve the plans, carry out the intentions or meet the expectations or projections disclosed in the forward-looking statements, and you should not place undue
reliance on these forward-looking statements. Because such statements deal with future events and are based on Ohr’s current expectations, they are subject to various risks and
uncertainties and actual results, performance or achievements of Ohr or the combined company could differ materially from those described in or implied by the statements in
this Current Report on Form 8-K, including: the risk that the conditions to the closing of the transaction are not satisfied, including the failure to timely or at all obtain
stockholder approval for the transaction; uncertainties as to the timing of the consummation of the transaction and the ability of each of Ohr and NeuBase to consummate the
transaction; risks related to the combined company’s ability to correctly manage its operating expenses and its expenses; risks related to the market price of Ohr’s common
stock relative to the exchange ratio; unexpected costs, charges or expenses resulting from the transaction; potential adverse reactions or changes to business relationships
resulting from the announcement or completion of the proposed Merger transaction; the combined company’s plans to develop and commercialize its product candidates,
including NT0100 and NT0200; the timing of initiation of the combined company’s planned clinical trials; the timing of the availability of data from the combined company’s
clinical trials; the timing of any planned investigational new drug application or new drug application; the combined company’s plans to research, develop and commercialize
its current and future product candidates; the clinical utility, potential benefits and market acceptance of the combined company’s product candidates; the combined company’s
commercialization, marketing and manufacturing capabilities and strategy; the combined company’s ability to protect its intellectual property position; and the requirement for
additional capital to continue to advance these product candidates, which may not be available on favorable terms or at all, as well as those risks discussed under the heading
“Risk Factors” in Ohr’s most recent Annual Report on Form 10-K. Except as otherwise required by law, Ohr disclaims any intention or obligation to update or revise any
forward-looking statements, which speak only as of the date hereof, whether as a result of new information, future events or circumstances or otherwise.

 
 



 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits

 
Exhibit
Number  Description

2.1*
 

Agreement and Plan of Merger and Reorganization, dated January 2, 2019, by and among Ohr Pharmaceutical, Inc., Ohr Acquisition Corp., and
NeuBase Therapeutics, Inc.

   
2.2

 
Form of Support Agreement, by and among Ohr Pharmaceutical, Inc., NeuBase Therapeutics, Inc. and the directors and officers of Ohr Pharmaceutical,
Inc.

   
2.3

 
Form of Support Agreement, by and among NeuBase Therapeutics, Inc., Ohr Pharmaceutical, Inc. and its directors, officers and certain stockholders of
NeuBase Therapeutics, Inc.

   
2.4  Form of Company and NeuBase Lock-Up Agreements
   
10.1  Retention Bonus Agreement, by and between Ohr Pharmaceutical, Inc. and Dr. Jason Slakter.
   
99.1  Press Release, dated January 3, 2019
   
99.2  NeuBase Therapeutics, Inc. Corporate Presentation, January 2019
   
*The schedules and exhibits to the merger agreement have been omitted pursuant to Item 601(b)(2) of Regulation S-K. A copy of any omitted schedule and/or exhibit will be
furnished to the Securities and Exchange Commission upon request.
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Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto
duly authorized.

 
 OHR PHARMACEUTICAL, INC
 (Registrant)
  
  
Date:   January 3, 2019 By:  /s/ Sam Backenroth
  Sam Backenroth
  Chief Financial Officer
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AGREEMENT AND PLAN OF MERGER AND REORGANIZATION
  

THIS AGREEMENT AND PLAN OF MERGER AND REORGANIZATION, is made and entered into as of January 2, 2019 (this “Agreement”), by and among
OHR PHARMACEUTICAL, INC., a Delaware corporation (“Parent”), OHR ACQUISITION CORP., a Delaware corporation (“Merger Sub”), and NEUBASE
THERAPEUTICS, INC., a Delaware corporation (“Company”). Parent, Merger Sub and Company are each a “Party” and referred to collectively herein as the “Parties.”
Certain capitalized terms used in this Agreement are defined in Exhibit A.

 
RECITALS:

 
WHEREAS, this Agreement contemplates a merger of Merger Sub with and into Company, with Company remaining as the surviving entity after the merger (the

“Merger”), whereby the Company Stockholders will receive Parent Common Stock in exchange for their Company Capital Stock;
 
WHEREAS, the Parties intend, by approving resolutions authorizing this Agreement, to adopt this Agreement as a plan of reorganization within the meaning of

Section 368(a) of the Internal Revenue Code of 1986, as amended (the “Code”), and the regulations thereunder, and to cause the Merger to qualify as a reorganization under the
provisions of Section 368(a) of the Code;

 
WHEREAS, pursuant to the terms and conditions of this Agreement, the holders of the outstanding equity of Company immediately prior to the Effective Time will

own approximately 80% of the outstanding equity of Parent immediately following the Effective Time and the holders of the outstanding equity of Parent immediately prior to
the Merger will own approximately 20% of the outstanding equity of Parent immediately following the Effective Time, subject to adjustment as provided herein;

 
WHEREAS, the board of directors of Parent (i) has determined that the Merger is fair to, and in the best interests of, Parent and its stockholders, (ii) has approved this

Agreement, the Merger, the issuance of shares of Parent Common Stock to the Company Stockholders pursuant to the terms of this Agreement, the change of control of Parent,
and the other actions contemplated by this Agreement, and (iii) has determined to recommend that the Parent Stockholders vote to approve the Parent Stockholder Approval
Matters;

 
WHEREAS, the board of directors of Merger Sub (i) has determined that the Merger is fair to, and in the best interests of, Merger Sub and its sole stockholder, (ii) has

approved this Agreement, the Merger, and the other actions contemplated by this Agreement and has deemed this Agreement advisable, and (iii) has determined to recommend
that its sole stockholder vote to adopt this Agreement and thereby approve the Merger and such other actions as contemplated by this Agreement;

 
WHEREAS, the board of directors of Company (i) has determined that the Merger is advisable and fair to, and in the best interests of, Company and its stockholders,

(ii) has approved this Agreement and the Financing, the Merger and the other transactions contemplated by this Agreement and has deemed this Agreement advisable, and (iii)
has determined to recommend that the Company Stockholders vote to approve the Company Stockholder Matters;
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WHEREAS, as a condition to the willingness of, and an inducement to Parent to enter into this Agreement, contemporaneously with the execution and delivery of this

Agreement, each of the Company Support Agreement Signatories is entering into a support agreement, in favor of Parent, in substantially the form of Exhibit B-1 attached
hereto (the “Company Support Agreements”), under which the Company Support Agreement Signatories will, among other things, agree, with respect to a portion of the shares
of Company Capital Stock held thereby, to vote as stockholders in favor of the Company Stockholder Matters pursuant to the terms and conditions of the Company Support
Agreements;

 
WHEREAS, as a condition to the willingness of, and an inducement to Company to enter into this Agreement, contemporaneously with the execution and delivery of

this Agreement, each of the Parent Support Agreement Signatories is entering into a support agreement, in favor of Company, in substantially the form of Exhibit B-2 attached
hereto, under which the Parent Support Agreement Signatories will, among other things, agree to recommend to the stockholders to vote in favor of the Merger and the Parent
Stockholder Approval Matters;

 
WHEREAS, as a condition to the willingness of, and an inducement to Parent to enter into this Agreement, contemporaneously with the execution and delivery of this

Agreement, each of the Company Lock-up Signatories is entering into a lock-up agreement, in substantially the form of Exhibit F-1 attached hereto (the “Company Lock-up
Agreements”) with respect to a portion of the shares of Parent Common Stock held thereby from time to time; and

 
WHEREAS, as a condition to the willingness of, and an inducement to Company to enter into this Agreement, contemporaneously with the execution and delivery of

this Agreement, each of the Parent Lock-up Signatories is entering into a lock-up agreement, in substantially the form of Exhibit F-2 attached hereto (the “Parent Lock-up
Agreements”) with respect to a portion of the shares of Parent Common Stock held thereby from time to time.

 
AGREEMENT:

 
NOW, THEREFORE, in consideration of the foregoing and the representations, warranties and covenants herein contained, and for other good and valuable

consideration, the receipt, adequacy and sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as follows:
 

ARTICLE 1

THE MERGER
 

1.1          The Merger. Subject to and upon the terms and conditions of this Agreement and the General Corporation Law of the State of Delaware (“DGCL”), Merger
Sub will be merged with and into Company at the Effective Time. From and after the Effective Time, the separate corporate existence of Merger Sub will cease, and Company
will continue as the surviving corporation. Company as the surviving corporation after the Merger is hereinafter sometimes referred to as the “Surviving Corporation.”
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1.2          Closing; Effective Time. Unless this Agreement has been terminated and the transactions herein contemplated have been abandoned pursuant to Section 7.1,

and subject to the satisfaction or waiver of the conditions set forth in ARTICLE 6, the consummation of the Merger (the “Closing”) will take place at the offices of Troutman
Sanders LLP, 875 Third Avenue, New York, NY 10022, at 10:00 a.m. on a date to be specified by the Parties which will be no later than three (3) Business Days after
satisfaction or waiver of the conditions set forth in ARTICLE 6 (other than those conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction
or waiver of each such conditions), or at such other time, date and place as Parent and Company may mutually agree in writing. The date on which the Closing actually takes
place is referred to as the “Closing Date”. On the Closing Date, the Parties will cause the Merger to be consummated by executing and filing a Certificate of Merger in
accordance with the relevant provisions of the DGCL (the “Certificate of Merger”), in substantially the form of Exhibit C-1 attached hereto, together with any required related
certificates, with the Secretary of State of the State of Delaware, in such form as required by, and executed in accordance with the relevant provisions of, the DGCL. The Merger
will become effective at the time of the filing of such Certificate of Merger with the Secretary of State of the State of Delaware or at such later time as may be specified in such
Certificate of Merger with the consent of Parent and Company (the time as of which the Merger becomes effective being referred to as the “Effective Time”).

 
1.3          Effect of the Merger. At the Effective Time, the effect of the Merger shall be as provided in Section 259 and the other applicable provisions of the DGCL.

Without limiting the generality of the foregoing, and subject thereto, at the Effective Time, all the property, rights, privileges, powers and franchises of Company and Merger
Sub shall vest in the Surviving Corporation, and all debts, liabilities, obligations, restrictions, disabilities and duties of Company and Merger Sub shall become the debts,
liabilities, obligations, restrictions, disabilities and duties of the Surviving Corporation.

 
1.4          Certificate of Incorporation; Bylaws; Parent Name Change. Unless otherwise determined by Parent and Company:
 

(a)               the certificate of incorporation of Company will be amended and restated at the Effective Time to read in its entirety as set forth on Exhibit C-2
hereto, and, as so amended and restated, will be the certificate of incorporation of the Surviving Corporation until thereafter amended as provided by the DGCL and such
certificate of incorporation;

 
(b)               the bylaws of Company will be amended and restated to read in the form of the bylaws of Merger Sub, as in effect on the date hereof and, as so

amended and restated, will be the bylaws of the Surviving Corporation until thereafter amended as provided by the DGCL, the certificate of incorporation of the Surviving
Corporation and such bylaws; and

 
(c)                following the Merger, Parent will amend its certificate of incorporation and take all other actions necessary to cause its name to be changed to

“NeuBase Therapeutics, Inc.”.
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1.5          Directors and Officers of the Surviving Corporation. Unless otherwise determined by Parent and Company, the Parties will take all action such that:
 

(a)               the board of directors of the Surviving Corporation immediately after the Effective Time will consist of five (5) members with Company
designating all of the members; and

 
(b)               Company shall determine the officers for Parent immediately following the Effective Time, with the CEO of Company as the CEO of Parent

immediately following the Effective Time.
 

1.6          Conversion of Company Securities. At the Effective Time, by virtue of the Merger and without any action on the part of Parent, Merger Sub, Company, any
stockholder of Company or any other Person:

 
(a)               Conversion of Company Capital Stock. Each share of Company Capital Stock issued and outstanding immediately prior to, and contingent upon

the occurrence of, the Effective Time, including shares of Company Capital Stock issued in, or issued upon conversion, exercise or exchange of securities issued in, the
Additional Company Funding (excluding any shares to be canceled pursuant to Section 1.6(c), and after giving effect to the Convertible Notes Conversion) will be converted,
subject to Sections 1.6(h) and 1.7, into and represent the right to receive such number of shares of validly issued, fully paid and nonassessable shares of common stock of
Parent, $0.0001 par value per share (“Parent Common Stock”), as is equal to the Exchange Ratio, and cash in lieu of any fractional shares of Parent Common Stock to be issued
or paid in consideration therefor (the “Merger Consideration”).

 
(b)               Merger Sub Common Stock. Each share of Merger Sub Common Stock then outstanding will be converted into one share of common stock of the

Surviving Corporation. Each stock certificate of Merger Sub evidencing ownership of any such shares will, as of the Effective Time, evidence ownership of such shares of
common stock of the Surviving Corporation.

 
(c)                Cancellation. Each share of Company Capital Stock held in the treasury of Company and each share of Company Capital Stock owned by Parent

or by any direct or indirect wholly owned Subsidiary of Company or Parent immediately prior to the Effective Time will, by virtue of the Merger and without any action on the
part of the holder thereof, cease to be outstanding, be canceled and extinguished without any conversion thereof and without payment of any consideration therefor and cease to
exist.

 
(d)               Company Options. Each of the Company Options under the Company Option Plan that is outstanding and unexercised as of immediately prior to

the Effective Time will be subject to Section 5.17. Prior to the Closing Date, Parent and Company will take all actions necessary to effect the transactions contemplated by this
Section 1.6(d) under applicable Legal Requirements for all such Company Options, including delivering all notices required thereby and, if required, entering into termination
agreements with the holders of such Company Options. In addition, promptly after the date of this Agreement, and in any event within ten (10) Business Days before the
Effective Time, and subject to the review and approval of Parent, Company shall deliver notice to all holders of Company Options setting forth such holders’ rights pursuant to
this Agreement.
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(e)                Company Warrant. The Company Warrant will be subject to Section 5.18.
 
(f)                Company Convertible Notes. Contingent on and effective immediately prior to the Effective Time, the Company Convertible Notes shall be

treated in accordance with the terms of the relevant agreements governing the Company Convertible Notes and converted into Company Common Stock (the “Convertible
Notes Conversion”) and treated in accordance with Section 1.6(a).

 
(g)               Adjustments to Exchange Ratio. The Exchange Ratio and the price paid for fractional shares pursuant to Section 1.6(h) below will be

appropriately adjusted to reflect fully the effect of any stock split, reverse split, stock dividend (including any dividend or distribution of securities convertible into Parent
Common Stock or Company Capital Stock), reorganization, recapitalization or other like change with respect to Parent Common Stock or Company Capital Stock occurring
after the date hereof and prior to the Effective Time.

 
(h)               Fractional Shares. No fraction of a share of Parent Common Stock will be issued in connection with the Merger, and no certificates or scrip for

any such fractional shares will be issued. Company Stockholders will not be entitled to any voting rights, rights to receive any dividends or distributions or other rights as a
stockholder of Parent with respect to any such fraction of a share that would have otherwise been issued to such Company Stockholder. Any Company Stockholder who would
otherwise be entitled to receive a fraction of a share of Parent Common Stock (after aggregating all fractional shares of Parent Common Stock issuable to such holder) will, in
lieu of such fraction of a share and upon surrender of such holders’ Company Stock Certificate(s), be paid in cash the dollar amount (rounded to the nearest whole cent), without
interest, determined by multiplying such fraction by the average of the closing sale prices of Parent Common Stock as quoted on the Nasdaq Capital Market for the ten (10)
consecutive trading days ending with the trading day immediately preceding the date of the signing of this Agreement (as adjusted pursuant to Section 1.6(g)).

 
(i)                Restrictions. If any shares of Company Capital Stock outstanding immediately prior to the Effective Time are unvested or are subject to a

repurchase option, risk of forfeiture or other condition under any applicable restricted stock purchase agreement or other Contract with Company or under which Company has
any rights, then the shares of Parent Common Stock issued in exchange for such shares of Company Capital Stock will also be unvested and subject to the same repurchase
option, risk of forfeiture or other condition, and the book-entry representing such shares of Parent Common Stock may accordingly be marked with appropriate legends.
Company will take all action that may be necessary to ensure that, from and after the Effective Time, Parent is entitled to exercise any such repurchase option or other right set
forth in any such restricted stock purchase agreement or other Contract.

 
1.7          Dissenting Shares. For purposes of this Agreement, “Dissenting Shares” means any shares of Company Capital Stock outstanding immediately prior to the

Effective Time and held by a person who has not voted such shares in favor of the adoption of this Agreement and the Merger, has properly demanded appraisal for such shares
in accordance with the DGCL and has not effectively withdrawn or forfeited such demand for appraisal. Notwithstanding anything to the contrary contained herein, Dissenting
Shares will not be converted into a right to receive the Merger Consideration unless such holder fails to perfect or withdraws or otherwise loses its rights to appraisal or it is
determined that such holder does not have appraisal rights in accordance with the DGCL. If after the Effective Time, such holder fails to perfect or withdraws or loses its right to
appraisal, or if it is determined that such holder does not have appraisal rights, such shares will be treated as if they had been converted as of the Effective Time into the right to
receive the Merger Consideration set forth in Section 1.6(a) (if any). Company will give Parent prompt notice of any demands received by Company for appraisal of shares of
Company Capital Stock, withdrawals of such demands, and any other instruments that relate to such demands received by Company. Prior to the Effective Time, Parent and
Company shall jointly participate in all negotiations and proceedings with respect to such demands except as limited by applicable Legal Requirements. Except to the extent
required by applicable Legal Requirements, prior to the Effective Time, each of Parent and Company shall not settle, make any payments with respect to, or offer to settle, any
claim with respect to Dissenting Shares without the prior written consent of the other Party (which consent shall not be unreasonably withheld, conditioned or delayed) and
following the Effective Time, the Surviving Corporation shall have the power to direct all negotiations and proceedings with respect to demands received by Parent or Company
for appraisal rights and shall have the sole power to settle, make any payments with respect to, or offer to settle, any claim with respect to Dissenting Shares unless and to the
extent required to do so under applicable Legal Requirements.
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1.8          Exchange Of Certificates.
 

(a)               Exchange Agent. On or prior to the Closing Date, Parent will select Standard Registrar & Transfer Company, Inc., Parent’s transfer agent or
another reputable bank or trust company reasonably acceptable to Company to act as exchange agent in connection with the Merger (the “Exchange Agent”). As soon as
practicable after the Effective Time, Parent will issue and cause to be deposited with the Exchange Agent (i) non-certificated shares of Parent Common Stock represented by
book-entry issuable pursuant to Section 1.6(a); and (ii) cash sufficient to make payments in lieu of fractional shares in accordance with Section 1.6(h). The shares of Parent
Common Stock and cash amounts so deposited with the Exchange Agent, together with any dividends or distributions received by the Exchange Agent with respect to such
shares, are referred to collectively as the “Exchange Fund.”

 
(b)               Exchange Procedures. As soon as reasonably practicable after the Effective Time, Parent will cause the Exchange Agent to mail to the record

holders of Company Stock Certificates entitled to receive the Merger Consideration pursuant to Section 1.6(a): (i) a letter of transmittal in customary form and containing such
provisions as Parent may reasonably specify (including a provision confirming that delivery of Company Stock Certificates will be effected, and risk of loss and title to
Company Stock Certificates will pass, only upon delivery of such Company Stock Certificates to the Exchange Agent), and (ii) instructions for use in effecting the surrender of
Company Stock Certificates in exchange for non-certificated shares of Parent Common Stock represented by book-entry issuable pursuant to Section 1.6(a). Upon surrender of a
Company Stock Certificate to the Exchange Agent for exchange, together with a duly executed letter of transmittal and such other documents as may be reasonably required by
the Exchange Agent or Parent, (A) the holder of such Company Stock Certificate will be entitled to receive in exchange therefor non-certificated shares of Parent Common
Stock represented by book-entry equal to the number of whole shares of Parent Common Stock that such holder has the right to receive pursuant to the provisions of Section
1.6(a) (and cash in lieu of any fractional share of Parent Common Stock pursuant to Section 1.6(h)), and (B) the Company Stock Certificate so surrendered will be canceled.
Until surrendered as contemplated by this Section 1.8(b), each Company Stock Certificate held by a Company Stockholder will be deemed, from and after the Effective Time,
to represent only the right to receive the Merger Consideration (and cash in lieu of any fractional share of Parent Common Stock). From and after the Effective Time, holders of
Company Stock Certificates shall cease to have any rights as stockholders of Company, except as provided in this Agreement or by applicable Legal Requirements. If any
Company Stock Certificate will have been lost, stolen or destroyed, the Exchange Agent will require the owner of such lost, stolen or destroyed Company Stock Certificate to
provide an appropriate affidavit and to deliver a bond as indemnity against any claim that may be made against the Exchange Agent, Parent or the Surviving Corporation with
respect to such Company Stock Certificate.
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(c)           Distributions with Respect to Unexchanged Shares. No dividends or other distributions declared or made with respect to Parent Common Stock with

a record date after the Effective Time will be paid to the holder of any unsurrendered Company Stock Certificate with respect to the shares of Parent Common Stock that such
holder has the right to receive in the Merger until such holder surrenders such Company Stock Certificate in accordance with this Section 1.8 (at which time such holder will be
entitled, subject to the effect of applicable escheat or similar laws, to receive all such dividends and distributions, without interest).

 
(d)           Transfers of Ownership. If any shares of Parent Common Stock are to be issued in a name other than that in which the Company Stock Certificate

surrendered in exchange therefor is registered, it will be a condition of the issuance thereof that the Company Stock Certificate so surrendered will be properly endorsed and
otherwise in proper form for transfer and that the Person requesting such exchange will have paid to Parent or any Person designated by it any transfer or other taxes required by
reason of the issuance of the shares of Parent Common Stock in any name other than that of the registered holder of the Company Stock Certificate surrendered, or established
to the satisfaction of Parent or any agent designated by it that such tax has been paid or is not payable.

 
(e)           Unclaimed Portion of the Exchange Fund.
 

(i)                 Any portion of the Exchange Fund that remains undistributed to holders of Company Stock Certificates as of the date 180 days after the
Effective Time will be delivered to Parent upon demand, and any holders of Company Stock Certificates who have not theretofore surrendered their Company Stock
Certificates in accordance with this Section 1.8 will thereafter look only to Parent for satisfaction of their claims for Parent Common Stock, cash in lieu of fractional shares of
Parent Common Stock and any dividends or distributions with respect to Parent Common Stock.

 
(ii)               Neither Parent nor the Surviving Corporation will be liable to any holder or former holder of Company Capital Stock or to any other

Person with respect to any shares of Parent Common Stock (or dividends or distributions with respect thereto), or for any cash amounts, delivered to any public official pursuant
to any applicable abandoned property law, escheat law or similar Legal Requirement.
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(f)            Withholding Rights. Each of the Exchange Agent, Parent and the Surviving Corporation will be entitled to deduct and withhold from any
consideration payable or otherwise deliverable pursuant to this Agreement to any holder or former holder of Company Capital Stock such amounts as may be required to be
deducted or withheld therefrom under the Code or any provision of state, local or foreign tax law or under any other applicable Legal Requirement. To the extent such amounts
are so deducted or withheld, such amounts will be treated for all purposes under this Agreement as having been paid to the Person to whom such amounts would otherwise have
been paid.

 
1.9          Stock Transfer Books. At the Effective Time: (a) all shares of Company Capital Stock outstanding immediately prior to the Effective Time (after giving

effect to the Convertible Notes Conversion) will automatically be canceled and retired and cease to exist, and all holders of Company Capital Stock that were outstanding
immediately prior to the Effective Time will cease to have any rights as stockholders of Company; and (b) the stock transfer books of Company will be closed with respect to all
shares of Company Capital Stock outstanding immediately prior to the Effective Time. No further transfer of any such shares of Company Capital Stock will be made on such
stock transfer books after the Effective Time. If, after the Effective Time, a valid certificate previously representing any shares of Company Capital Stock (a “Company Stock
Certificate”) is presented to the Exchange Agent or to the Surviving Corporation or Parent, such Company Stock Certificate will be canceled and exchanged as provided in
Section 1.8.

 
1.10        No Further Rights. The Merger Consideration delivered upon the surrender for exchange of Company Capital Stock in accordance with the terms of this

Agreement will be deemed to have been issued in full satisfaction of all rights pertaining to such shares.
 
1.11        Tax Consequences. For United States federal income tax purposes, the Merger is intended to constitute a reorganization within the meaning of Section

368(a) of the Code. The Parties to this Agreement hereby adopt this Agreement as a “plan of reorganization” within the meaning of Sections 1.368-2(g) of the Treasury
Regulations, and intend to file the statement required by Section 1.368-3(a) of the Treasury Regulations.

 
1.12        Additional Actions. If, at any time after the Effective Time, any further action is necessary, desirable or proper to carry out the purposes of this Agreement

and to vest the Surviving Corporation with full right, title and possession to all assets, property, rights, privileges, powers and franchises of Company and Merger Sub, the
Surviving Corporation and its proper officers and directors or their designees are fully authorized (to the fullest extent allowed under applicable Legal Requirements) to execute
and deliver, in the name and on behalf of either Company or Merger Sub, all deeds, bills of sale, assignments and assurances and do, in the name and on behalf of Company or
Merger Sub, all other acts and things necessary, desirable or proper to vest, perfect or confirm its right, title or interest in, to or under any of the rights, privileges, powers,
franchises, properties or assets of Company or Merger Sub, as applicable, and otherwise to carry out the purposes of this Agreement.
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ARTICLE 2

REPRESENTATIONS AND WARRANTIES OF COMPANY
 

Company represents and warrants to Parent and Merger Sub as follows (it being understood that each representation and warranty contained in this ARTICLE 2 is
subject to: (a) the exceptions and disclosures set forth in the part or subpart of the Company Disclosure Schedule corresponding to the particular Section or subsection in this
ARTICLE 2 in which such representation and warranty appears; (b) any exceptions or disclosures explicitly cross-referenced in such part or subpart of the Company Disclosure
Schedule by reference to another part or subpart of the Company Disclosure Schedule; and (c) any exception or disclosure set forth in any other part or subpart of the Company
Disclosure Schedule to the extent it is reasonably apparent from the wording of such exception or disclosure that such exception or disclosure qualifies such representation and
warranty):

 
2.1          Organization and Qualification; Charter Documents.
 

(a)         Company has no Subsidiaries and does not own any capital stock of, or any equity interest of any nature in, any other Entity. Company has not
agreed nor is obligated to make, or is bound by any Contract under which it may become obligated to make, any future investment in or capital contribution to any other Entity.

 
(b)         Company is a corporation duly organized, validly existing and is in good standing under the laws of the State of Delaware and has all necessary

corporate power and authority: (i) to conduct its business in the manner in which its business is currently being conducted; (ii) to own and use its assets in the manner in which
its assets are currently owned and used; and (iii) to perform its obligations under all Contracts by which it is bound.

 
(c)         Company (in jurisdictions that recognize the following concepts) is qualified to do business as a foreign corporation, and is in good standing, under

the laws of all jurisdictions where the nature of its business requires such qualification, except where the failure to be so qualified would not, individually or in the aggregate,
have a Company Material Adverse Effect.

 
(d)         Company has made available to Parent accurate and complete copies of: (a) the certificate of incorporation and bylaws of Company, including all

amendments thereto; (b) the stock records of Company; and (c) the minutes and other records of the meetings and other proceedings (including any actions taken by written
consent or otherwise without a meeting) of the stockholders of Company, the board of directors of Company and all committees of the board of directors of Company. The
books of account, stock records, minute books and other records of Company are accurate, up-to-date and complete in all material respects, and have been maintained in
accordance with prudent business practices.

 
2.2          Capital Structure.
 

(a)         The authorized capital stock of Company consists of 15,000,000 shares of Company Common Stock, par value $0.00001 per share, of which
5,164,177 shares are issued and outstanding as of the date of this Agreement. No shares of capital stock are held in Company’s treasury. All outstanding shares of Company
Capital Stock are duly authorized, validly issued, fully paid and non-assessable and were issued in compliance with all applicable federal and state securities Legal
Requirements.
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(b)         As of the date of this Agreement, Company had reserved an aggregate of 3,275,000 shares of Company Common Stock, net of exercises, for issuance

to employees, consultants and non-employee directors pursuant to the Company Option Plan, under which options were outstanding for an aggregate of 3,275,000 shares of
Company Common Stock, and no shares were reserved for issuance for future equity awards issuable under the Company Option Plan. All shares of Company Common Stock
subject to issuance as aforesaid and subject to issuance upon conversion of the Company Convertible Notes and the Company Warrant, upon issuance on the terms and
conditions specified in the instruments pursuant to which they are issuable, would be duly authorized, validly issued, fully paid and non-assessable. Part 2.2(b) of the Company
Disclosure Schedule lists each holder of Company Capital Stock and the number and type of shares of Company Capital Stock held by such holder, each outstanding Company
Option, the name of the holder of such Company Option, the number of shares subject to such Company Option, the exercise price of such Company Option, the termination
date of such Company Option, and whether the exercisability of such Company Option will be accelerated in any way by the transactions contemplated by this Agreement or for
any other reason, indicating the extent of acceleration, if any, and, with respect to the Company Warrant, the holder thereof and the number and type of shares of Company
Capital Stock subject to the Company Warrant, the exercise price of the Company Warrant, the termination date of the Company Warrant, and whether the exercisability of the
Company Warrant will be accelerated in any way by the transactions contemplated by this Agreement or for any other reason, indicating the extent of acceleration, if any. Part
2.2(b) of the Company Disclosure Schedule lists the name of each holder of an outstanding Company Convertible Note, the issuance date of each such Company Convertible
Note, the principal amount of each such Company Convertible Note and the maturity date of each such Company Convertible Note.

 
(c)         Except as set forth on Part 2.2(c) of the Company Disclosure Schedule: (i) none of the outstanding shares of Company Capital Stock are entitled or

subject to any preemptive right, right of repurchase or forfeiture, right of participation, right of maintenance or any similar right; (ii) none of the outstanding shares of Company
Capital Stock are subject to any right of first refusal in favor of Company; (iii) there are no outstanding bonds, debentures, notes or other indebtedness of Company having a
right to vote on any matters on which the Company Stockholders have a right to vote; (iv) there is no Contract to which Company is a party relating to the voting or registration
of, or restricting any Person from purchasing, selling, pledging or otherwise disposing of (or from granting any option or similar right with respect to), any shares of Company
Capital Stock. Except as set forth on Part 2.2(c) of the Company Disclosure Schedule, Company is under no obligation, nor is bound by any Contract pursuant to which it may
become obligated, to repurchase, redeem or otherwise acquire any outstanding shares of Company Capital Stock or other securities. Part 2.2(c) of the Company Disclosure
Schedule accurately and completely lists all repurchase rights held by Company with respect to shares of Company Capital Stock (including shares issued pursuant to the
exercise of stock options) and specifies each holder of such shares of Company Capital Stock, the date of purchase and number of such shares, the purchase price paid by such
holder, the vesting schedule under which such repurchase rights lapse, and whether the holder of such shares filed an election under Section 83(b) of the Code with respect to
such shares within thirty (30) days of purchase.
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2.3          Authority; Non-Contravention; Approvals.
 

(a)         Company has the requisite corporate power and authority to enter into this Agreement and, subject to Company Stockholder Approval, to perform its
obligations hereunder and to consummate the transactions contemplated hereby. The execution and delivery of this Agreement by Company, the performance by Company of its
obligations hereunder and the consummation by Company of the transactions contemplated hereby have been duly authorized by all necessary corporate action on the part of
Company, subject only to Company Stockholder Approval and the filing and recordation of the Certificate of Merger pursuant to the DGCL. The affirmative vote of the holders
of a majority of the outstanding shares of Company Common Stock (“Company Stockholder Approval”) is the only vote of the holders of any class or series of Company
Capital Stock necessary to adopt this Agreement and approve the Merger and all other transactions contemplated by this Agreement. This Agreement has been duly executed
and delivered by Company and, assuming the due authorization, execution and delivery by Parent and Merger Sub, constitutes the valid and binding obligation of Company,
enforceable in accordance with its terms, except to the extent that enforceability thereof may be limited by applicable bankruptcy, insolvency, reorganization or other similar
laws affecting the enforcement of creditors’ rights generally and by principles of equity regarding the availability of remedies.

 
(b)         Company’s board of directors, by resolutions duly adopted by vote at a meeting of all directors of Company duly called and held and, as of the date

of this Agreement, not subsequently rescinded or modified in any way, has, as of the date of this Agreement (i) approved this Agreement and the Merger, and determined that
this Agreement and the transactions contemplated by this Agreement, including the Merger, are advisable, fair to, and in the best interests of Company and the Company
Stockholders, and (ii) resolved to recommend that the Company Stockholders adopt this Agreement and approve the Merger and all other transactions contemplated by this
Agreement.

 
(c)         The execution and delivery of this Agreement by Company does not, and the performance of this Agreement by Company will not, (i) conflict with

or violate the certificate of incorporation or bylaws of Company, (ii) subject to obtaining the Company Stockholder Approval and compliance with the requirements set forth in
Section 2.3(d), conflict with or violate any Legal Requirement applicable to Company or by which its properties is bound or affected, except for any such conflicts or violations
that would not, individually or in the aggregate, have a Company Material Adverse Effect or would not prevent or materially delay the consummation of the Merger, or (iii)
require Company to make any filing with or give any notice to a Person, to obtain any Consent from a Person, or result in any breach of or constitute a default (or an event that
with notice or lapse of time or both would become a default) under, or impair Company’s rights or alter the rights of obligations of any third party under, or give to others any
rights of termination, amendment, acceleration or cancellation of, or result in the creation of a lien or encumbrance on any of the properties or assets of Company pursuant to,
any Contract to which Company is a party or by which Company or its properties are bound or affected (except, for purposes of this clause (iii), in the case of any Contract that
is not a Company Contract, as would not, individually or in the aggregate, have a Company Material Adverse Effect or prevent or materially delay the Merger).

 
(d)         No material consent, approval, order or authorization of, or registration, declaration or filing with any Governmental Body is required by or with

respect to Company in connection with the execution and delivery of this Agreement or the consummation of the transactions contemplated hereby, except for (i) the filing of
the Certificate of Merger with the Secretary of State of the State of Delaware, (ii) the filing of the Proxy Statement with the Securities and Exchange Commission (“SEC”) in
accordance with the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and (iii) the filing of a Form D Notice of Exempt Offering of Securities or other
related filings in reliance on an exemption provided in Regulation D of the Securities Act of 1933, as amended (the “Securities Act”).
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2.4          Anti-Takeover Statutes Not Applicable. The board of directors of Company has taken all actions so that no state takeover statute or similar Legal
Requirement applies or purports to apply to the execution, delivery or performance of this Agreement or to the consummation of the Merger or the other transactions
contemplated by this Agreement. The board of directors of Company has taken all action necessary to render inapplicable to this Agreement and the transactions contemplated
hereby Section 203 of the DGCL.

 
2.5          Company Financial Statements; No Undisclosed Liabilities.
 

(a)         The audited consolidated financial statements (including any related notes and schedules thereto) representing the financial condition of Company as
of September 30, 2018 (collectively, the “Company Financials”) (i) were prepared in accordance with United States generally accepted accounting principles (“GAAP”)
applied on a consistent basis throughout the periods involved (except as may be indicated in the notes and schedules thereto or, in the case of unaudited interim financial
statements, as may be permitted by the SEC on Form 10-Q under the Exchange Act), (ii) fairly presented the consolidated financial position of Company as at the respective
dates thereof and the consolidated results of its operations, cash flows and changes in stockholders’ equity in all material respects for the periods indicated, except that the
unaudited interim financial statements were or are subject to normal and recurring year-end adjustments which were not, or are not expected to be, material in nature or amount,
and (iii) are consistent with, and have been prepared from, the books and records of Company. Company has not effected any securitization transactions or “off-balance sheet
arrangements” (as defined in Item 303(c) of SEC Regulation S-K) since the date of the Company’s incorporation. The balance sheet of Company as of September 30, 2018 is
hereinafter referred to as the “Company Balance Sheet”, and September 30, 2018 is hereinafter referred to as the “Company Balance Sheet Date”.

 
(b)         Company maintains a system of internal accounting controls comparable to those of similarly situated companies at a similar stage of development

designed to provide reasonable assurance that: (i) transactions are executed in accordance with management’s general or specific authorizations; (ii) transactions are recorded as
necessary to permit preparation of financial statements in conformity with GAAP and to maintain asset accountability; (iii) access to assets is permitted only in accordance with
management’s general or specific authorization; and (iv) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action
is taken with respect to any differences. Company maintains internal controls over financial reporting that provides reasonable assurance regarding the reliability of financial
reporting and the preparation of financial statements for external purposes in accordance with GAAP.
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(c)         Since inception, there have been no formal investigations regarding financial reporting or accounting policies and practices discussed with, reviewed

by or initiated at the direction of the chief executive officer, chief financial officer or general counsel of Company, the board of directors of Company or any committee thereof.
Since inception, neither Company nor its independent auditors have identified (i) any significant deficiency or material weakness in the system of internal accounting controls
utilized by Company, (ii) any fraud, whether or not material, that involves Company’s management or other employees who have a role in the preparation of financial
statements or the internal accounting controls utilized by Company, or (iii) any claim or allegation regarding any of the foregoing.

 
(d)         Except as disclosed in the Company Financials, Company has no liabilities (absolute, accrued, contingent or otherwise) of a nature required to be

disclosed on a balance sheet or in the related notes to the consolidated financial statements prepared in accordance with GAAP which are, individually or in the aggregate,
material to the business, results of operations or financial condition of Company, except liabilities (i) provided for in the Company Balance Sheet, (ii) incurred in connection
with the transactions contemplated in this Agreement, (iii) described on Part 2.5(d) of the Company Disclosure Schedule, (iv) set forth in any Company Contract or (v) incurred
since the date of the Company Balance Sheet in the ordinary course of business consistent with past practices.

 
2.6          Absence Of Certain Changes Or Events. Since the date of the Company Balance Sheet through the date of this Agreement, Company has conducted its

business only in the ordinary course of business consistent with past practice, and there has not been: (a) any event, including any damage to, destruction or loss of any asset of
Company (whether or not covered by insurance), constituting or that would reasonably be expected to have a Company Material Adverse Effect, (b) any material change by
Company in its accounting methods, principles or practices, except as required by concurrent changes in GAAP or as disclosed in the notes to the Company Financials, (c) any
revaluation by Company of any of its assets having a Company Material Adverse Effect, or writing off notes or accounts receivable other than in the ordinary course of
business, or (d) any other action, event or occurrence that would have required the consent of Parent pursuant to Section 4.1 had such action, event or occurrence taken place
after the execution and delivery of this Agreement.

 
2.7          Taxes.
 

(a)         Each income and other material Tax Return that Company was required to file under applicable Legal Requirements: (i) has been filed and (ii) is true
and complete in all material respects. All material Taxes due and payable by Company have been paid, except to the extent such amounts are being contested in good faith by
Company or are properly reserved for on the books or records of Company. No extension of time with respect to any date on which a Tax Return was required to be filed by
Company is in force (except where such Tax Return was filed), and no waiver or agreement by or with respect to Company is in force for the extension of time for the payment,
collection or assessment of any Taxes, and no request has been made by Company in writing for any such extension or waiver (except, in each case, in connection with any
request for extension of time for filing Tax Returns). There are no liens for Taxes on any asset of Company other than liens for Taxes not yet due and payable, Taxes contested
in good faith or that are otherwise not material and reserved against in accordance with GAAP. No material deficiency with respect to Taxes has been proposed, asserted or
assessed in writing against Company which has not been fully paid or adequately reserved or reflected in the Company Financials.
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(b)         All material Taxes that Company has been required to collect or withhold have been duly collected or withheld and, to the extent required by

applicable Legal Requirements when due, have been duly paid to the proper Governmental Body.
 
(c)         The unpaid Taxes of Company (i) did not, as of September 30, 2018, exceed the reserve for Tax liability (excluding any reserve for deferred Taxes

established to reflect timing differences between book and Tax items) set forth on the face of the balance sheet of such date contained in the Company Financials, and (ii) do not
exceed the reserve as adjusted for the passage of time through the Closing Date in accordance with the past custom and practice of Company in filing its Tax Returns. Since
inception, Company has not incurred any liability for Taxes outside of the ordinary course of business or otherwise inconsistent with past custom or practice.

 
(d)         Company will not be required to include any material item of income in, or exclude any material item of deduction or credit from, the computation

of taxable income for any taxable period (or portion thereof) ending after the Closing Date, as a result of any (i) change in method of accounting for a taxable period ending on
or prior to the Closing Date, (ii) “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local or foreign income Tax
law) executed on or prior to the Closing Date, (iii) installment sale or open transaction disposition made on or prior to the Closing Date, (iv) prepaid amount received on or prior
to the Closing Date, (v) deferred intercompany gain or excess loss account described in the Treasury Regulations under Section 1502 of the Code (or any corresponding or
similar provision of state, local or foreign Tax law), or (vi) election under Section 108(i) of the Code.

 
(e)         No closing agreements, private letter rulings, technical advice memoranda or similar agreements or rulings have been entered into by Company with

any taxing authority or issued by any taxing authority to Company. There are no outstanding rulings of, or request for rulings with, any Governmental Body addressed to
Company that are, or if issued would be, binding on Company.

 
(f)          Company is not a party to any Contract with any third party relating to allocating or sharing the payment of, or liability for, Taxes or Tax benefits

(other than pursuant to customary provisions included in credit agreements, leases, and agreements entered with employees, in each case, not primarily related to Taxes and
entered into in the ordinary course of business). Company has no liability for the Taxes of any third party under Treasury Regulation Section 1.1502-6 (or any similar provision
of state, local or foreign Legal Requirement) as a transferee or successor or otherwise by operation of Legal Requirements.

 
(g)         Company has not been a member of an affiliated group of corporations within the meaning of Section 1504 of the Code or of any group that has filed

a combined, consolidated or unitary Tax Return under state, local or foreign Tax Legal Requirement (other than a group the common parent of which was Company).
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(h)         Company does not have any direct or indirect interest in any trust, partnership, corporation, limited liability company, or other “business entity” for

United States federal income tax purposes. Company is and always has been a corporation taxable under subchapter C of the Code for United States federal income tax
purposes, and has had comparable status under the Legal Requirements of any state, local or non-U.S. jurisdiction in which it was required to file any Tax Return at the time it
was required to file such Tax Return. Company is not a “controlled foreign corporation” within the meaning of Section 957 of the Code or “passive foreign investment
company” within the meaning of Section 1297 of the Code.

 
(i)          Company has not participated in, or is currently participating in, a “listed transaction” within the meaning of Treasury Regulation Section 1.6011-

4(b)(2). Company has disclosed on its United States federal income Tax Returns all positions taken therein that could give rise to a substantial understatement of United States
federal income Tax within the meaning of Section 6662 of the Code.

 
(j)          Company is not (and has not been for the five-year period ending at the Effective Time) a “United States real property holding corporation” as

defined in Section 897(c)(2) of the Code and the applicable Treasury Regulations.
 
(k)         Company does not have a permanent establishment in any country other than the United States, as defined in any applicable Tax treaty between the

United States and such other country.
 
(l)          Company has not distributed stock of another Person, nor has had its stock distributed by another Person, in a transaction that was purported or

intended to be governed in whole or in part by Sections 355 or 361 of the Code.
 
(m)        Company has not taken or agreed to take any action that would prevent the Merger from constituting a reorganization qualifying under Section 368

of the Code. To Company’s knowledge, there is no agreement, plan or other circumstance that would prevent the Merger from qualifying as a reorganization under Section 368
of the Code.

 
2.8          Intellectual Property.
 

(a)                
 

(i)           Part 2.8(a)(i) of the Company Disclosure Schedule lists all of the Patent Rights and all Trademark Rights owned solely by Company as of
the date hereof, setting forth in each case, as applicable, the jurisdictions in which patents have been issued, patent applications have been filed, trademarks have been registered
and trademark applications have been filed, along with the respective application, registration or filing number and prosecution history or subsequent registration activity
thereof.

 
(ii)          Part 2.8(a)(ii) of the Company Disclosure Schedule lists, as of the date hereof, all of the Patent Rights and all Trademark Rights in which

Company has any co-ownership interest, other than those owned solely by Company, setting forth in each case, as applicable, the jurisdictions in which patents have been
issued, patent applications have been filed, trademarks have been registered and trademark applications have been filed, along with the respective application, registration or
filing number and prosecution history or subsequent registration activity thereof.
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(iii)       Part 2.8(a)(iii) of the Company Disclosure Schedule lists all of the third-party Patent Rights and Trademark Rights in which Company has

any exclusive right, title or interest, other than those owned solely or co-owned by Company.
 
(iv)         Part 2.8(a)(iv) of the Company Disclosure Schedule sets forth and describes each filing, payment and action that must be made or taken on

or before the date that is 180 days after the date of this Agreement in order to maintain each the Patent Rights and Trademark Rights set forth in Part 2.8(a)(i), Part 2.8(a)(ii) and
2.8(a)(iii) of the Company Disclosure Schedule.

 
(b)           Part 2.8(b) of the Company Disclosure Schedule lists all Contracts in effect as of the date of this Agreement under which any third party has

licensed, granted or conveyed to Company any right, title or interest in or to any Company IP Rights other than “shrink wrap” or “click through” license agreements
accompanying widely available computer software that has not been modified or customized for Company. To Company’s knowledge, there are no breaches or defaults of, nor
has Company received written notice of any disputes or threatened disputes concerning, any of such Contracts.

 
(c)           Part 2.8(c) of the Company Disclosure Schedule lists all Company Out Licenses. To Company’s knowledge, there are no breaches or defaults of,

nor has Company received written notice of any disputes or threatened disputes concerning, any of such Contracts.
 
(d)           Company owns, co-owns or otherwise possesses legally enforceable rights in and to all Company IP Rights, free and clear of all Encumbrances. To

the knowledge of Company, the Company IP Rights that are owned or co-owned by Company or exclusively licensed to Company (collectively, “Company Owned IP Rights”)
are valid and enforceable except where any failure to own or have the right to use, or the right to bring actions, would not constitute a Company Material Adverse Effect. No
third party is overtly challenging in writing the right, title or interest of Company in, to or under the Company Owned IP Rights, or the validity, enforceability or claim
construction of any Patent Rights owned or co-owned or exclusively licensed to Company, and there is no opposition, cancellation, proceeding, objection or claim pending with
regard to any Company Owned IP Rights and the Company Owned IP Rights are not subject to any outstanding order, judgment, decree or agreement materially and adversely
affecting Company’s use thereof or its rights thereto. To the knowledge of Company, no valid basis exists for any of the foregoing challenges or claims. No act has been done or
omitted to be done by Company, which has, had or could have the effect of dedicating to the public, or entitling any third party to cancel, forfeit, modify or consider abandoned,
any Company IP Rights that are owned or co-owned by Company, or, except with respect to Contracts listed in Part 2.8(c) of the Company Disclosure Schedule, give any
Person any ownership or license rights with respect thereto. All necessary registration, maintenance and renewal fees in respect of the Company Owned IP Rights have been
paid and all necessary documents and certificates have been filed with the relevant Governmental Body for the purpose of maintaining such Company Owned IP Rights.
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(e)           Company has taken all reasonable measures to protect and maintain the confidentiality of the Trade Secrets included in the Company Owned IP

Rights. Company has not divulged, furnished to or made accessible any of its Trade Secrets to any Person except pursuant to an enforceable written agreement to maintain the
confidentiality of such Trade Secrets or in connection with the filing of an application to obtain patent protection for the embodiment of such Trade Secret, and Company
otherwise takes and has taken reasonable measures to maintain the confidentiality of its Trade Secrets. All current and former officers and employees of, and consultants and
independent contractors to, Company who have contributed to the creation or development of any Company IP Rights owned or co-owned by Company have assigned all of
their respective ownership rights in such IP Rights to Company, and have executed and delivered to Company an agreement (containing no exceptions or exclusions from the
scope of the coverage contained in Company’s applicable form agreement) regarding the assignment to Company, of any IP Rights arising from services performed for
Company by such Persons, the current forms of which agreements have been made available in a data room or otherwise for review by Parent or its advisors. To the knowledge
of Company, no current or former officers and employees of, or consultants or independent contractors to, Company have breached any material term of any such agreements.

 
(f)            To the knowledge of Company, with respect to third party Patent Rights and Trademark Rights, neither Company nor any of its current activities or

products violates or otherwise conflicts with, or has infringed, misappropriated or violated any IP Rights of any third party, and Company has not received any written notice
nor are any of them subject to any actual, or to the knowledge of Company, threatened proceedings, claiming or alleging any of the foregoing.

 
(g)           To the knowledge of Company, no Company Owned IP Rights are being infringed, misappropriated or unlawfully used by any third party nor has a

third party previously infringed, misappropriated or unlawfully used any such Company Owned IP Rights.
 
(h)           Subject to Company obtaining the required consents pursuant to Section 6.2(c), neither the execution, delivery or performance of this Agreement by

Company nor the consummation by Company of the transactions contemplated by this Agreement will contravene, conflict with or result in the imposition of any additional
limitation on Company’s right, title or interest in or to any material Company IP Rights.

 
(i)            To the knowledge of Company, no funding, facilities, or personnel of any Governmental Body or any public or private university, college or other

educational or research institution were used by Company to develop or create, in whole or in part, any Company Owned IP Rights.
 
(j)            Company is, and has at all times since its incorporation been, in material compliance with all Legal Requirements regarding the protection, storage,

use and disclosure of Personal Data collected by Company.
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2.9          Compliance with Legal Requirements.
 

(a)           Company has not been and is not in conflict with, or in default or violation of (i) any Legal Requirement, order, judgment or decree applicable to
Company or by which its properties is bound or affected, or (ii) any Contract to which Company is a party or by which Company or any of its properties is bound or affected,
except for any immaterial conflicts, defaults or violations. No investigation or review by any Governmental Body is pending against Company, or to the knowledge of
Company, threatened against Company, nor has any Governmental Body indicated to Company in writing an intention to conduct the same.

 
(b)           Company holds all permits, licenses, authorizations, variances, exemptions, orders and approvals from Governmental Bodies which are necessary

to the operation of the business of Company (collectively, the “Company Permits”). Company is in compliance in all material respects with the terms of the Company Permits.
No action, proceeding, revocation proceeding, amendment procedure, writ, injunction or claim is pending or, to the knowledge of Company, threatened, which seeks to revoke
or limit any Company Permit. A true, complete and correct list of the Company Permits is set forth in Part 2.9(b) of the Company Disclosure Schedule. The rights and benefits
of each Company Permit will be available to the Surviving Corporation immediately after the Effective Time on terms substantially identical to those enjoyed by Company
immediately prior to the Effective Time. Company has provided Parent all Company Permits and correspondence from the FDA or other comparable Governmental Body.

 
(c)           To the knowledge of Company, Company and Persons acting in concert with and on behalf of Company:
 

(i)           have not used in any capacity the services of any individual or entity debarred, excluded, or disqualified under 21 U.S.C. Section 335a, 42
U.S.C. Section 1320a-7, 21 C.F.R. Section 312.70, or any similar laws, rules or regulations; and

 
(ii)          have not been convicted of any crime or engaged in any conduct that has resulted, or would reasonably be expected to result, in debarment,

exclusion, or disqualification under 21 U.S.C. Section 335a, 42 U.S.C. Section 1320a-7, 21 C.F.R. Section 312.70, or any similar laws, rules regulations.
 

(d)           Neither Company, nor (to the knowledge of Company) any Representative of any of Company with respect to any matter relating to Company, has:
(i) used any funds for unlawful contributions, gifts, entertainment or other unlawful expenses relating to political activity; (ii) made any unlawful payment to foreign or domestic
government officials or employees or to foreign or domestic political parties or campaigns or violated any provision of the Foreign Corrupt Practices Act of 1977, as amended;
or (iii) made any other unlawful payment.

 
(e)           No product or product candidate manufactured, tested, distributed, held or marketed by or on behalf of Company has been recalled, withdrawn,

suspended or discontinued (whether voluntarily or otherwise). At no time has Company received written notice that any Governmental Body or institutional review board or
comparable body has commenced, or threatened to initiate, any proceeding seeking the recall, market withdrawal, suspension or withdrawal of approval, or seizure of any such
product or product candidate; the imposition of material sales, marketing or production restriction on any such product or product candidate; or the suspension, termination or
other restriction of preclinical or clinical research with respect to any such product candidate by or on behalf of Company, including any action regarding any investigator
participating in any such research, nor is any such proceeding pending. Company has, prior to the execution of this Agreement, provided or made available to Parent all
information about serious adverse drug experiences obtained or otherwise received by Company from any source, in the United States or outside the United States, including
information derived from clinical investigations prior to any market authorization approvals, commercial marketing experience, postmarketing clinical investigations,
postmarketing epidemiological/surveillance studies or registries, reports in the scientific literature, and unpublished scientific papers relating to any product or product candidate
manufactured, tested, distributed, held or marketed by Company or any of their licensees in the possession of Company (or to which any of them has access), except for any
adverse drug experiences that would not, or would not reasonably be expected to, individually or in the aggregate, have a Company Material Adverse Effect.
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(f)           Neither Company, nor to the knowledge of Company, Persons acting in concert with or on behalf of Company or any officers, employees or agents

of the same, has with respect to any product that is manufactured, tested, distributed, held or marketed by or on behalf of Company made an untrue statement of a material fact
or fraudulent statement to the FDA or any other Governmental Body, failed to disclose a material fact required to be disclosed to the FDA or any other Governmental Body, or
committed an act, made a statement, or failed to make a statement that, at the time such disclosure was made, would reasonably be expected to provide a basis for the FDA to
invoke its policy respecting “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities” set forth in 56 Fed. Reg. 46191 (September 10, 1991) or any other
Governmental Body to invoke any similar policy.

 
(g)          All pre-clinical and clinical studies relating to product or product candidates, conducted by or on behalf of Company have been, or are being,

conducted in all material respects in compliance with the applicable requirements of the FDA’s Good Laboratory Practice and Good Clinical Practice requirements, including
regulations under 21 C.F.R. Parts 50, 54, 56, 58, 312 and applicable guidance documents, as amended from time to time, the Animal Welfare Act, and all applicable similar
requirements in other jurisdictions, including all requirements relating to protection of human subjects participating in any such clinical studies; provided, however, that the
foregoing representation and warranty is made only to Company’s knowledge with respect to clinical and pre-clinical studies conducted by any third party on behalf of
Company.

 
(h)          Company has filed with the FDA, any other Governmental Body, and any institutional review board or comparable body, all required notices,

supplemental applications, and annual or other reports, including adverse experience reports, with respect to each investigational new drug application or any comparable
foreign regulatory application, related to the manufacture, testing, study, or sale of any of its products or product candidates, as applicable.

 
2.10        Legal Proceedings; Orders.
 

(a)          Except as set forth in Part 2.10(a) of the Company Disclosure Schedule, there is no pending Legal Proceeding, and (to the knowledge of Company)
no Person has threatened to commence any Legal Proceeding: (i) that involves Company, any business of Company or any of the assets owned, leased or used by Company; or
(ii) that challenges, or that may have the effect of preventing, delaying, making illegal or otherwise interfering with, the Merger or any of the other transactions contemplated by
this Agreement. None of the Legal Proceedings identified in Part 2.10(a) of the Company Disclosure Schedule has had or, if adversely determined, would reasonably be
expected to have or result in a Company Material Adverse Effect. To the knowledge of Company, no event has occurred, and no claim, dispute or other condition or
circumstance exists, that would reasonably be expected to give rise to or serve as a basis for the commencement of any Legal Proceeding of the type described in clause “(i)” or
clause “(ii)” of the first sentence of this Section 2.10(a).
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(b)          There is no Order to which Company, or any of the assets owned or used by Company, is subject. To the knowledge of Company, no officer or other

key employee of Company is subject to any Order that prohibits such officer or other employee from engaging in or continuing any conduct, activity or practice relating to the
business of Company.

 
2.11        Brokers’ And Finders’ Fees. No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the

Merger or any of the other transactions contemplated by this Agreement based upon arrangements made by or on behalf of Company.
 
2.12        Employee Benefit Plans.
 

(a)           Part 2.12(a) of the Company Disclosure Schedule sets forth, as of the date of this Agreement, a complete and accurate list of each plan, program,
policy, practice, contract, agreement or other arrangement providing for employment, compensation, retirement, pension, deferred compensation, loans, severance, separation,
relocation, repatriation, expatriation, visas, work permits, termination pay, performance awards, bonus, incentive, stock option, stock purchase, stock bonus, phantom stock,
stock appreciation right, supplemental retirement, profit sharing, fringe benefits, cafeteria benefits, medical benefits, life insurance, disability benefits, accident benefits, salary
continuation, accrued leave, vacation, sabbatical, sick pay, sick leave, unemployment benefits or other benefits, whether written or unwritten, including each “voluntary
employees’ beneficiary association”, under Section 501(c)(9) of the Code and each “employee benefit plan” within the meaning of Section 3(3) of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”), in each case, for active, retired or former employees, directors or consultants, which is currently sponsored, maintained,
contributed to, or required to be contributed to or with respect to which any potential liability is borne by Company or any ERISA Affiliate of Company, (collectively, the
“Company Employee Plans”). Neither Company nor, to the knowledge of Company, any other person or entity, has made any commitment to modify, change or terminate any
Company Employee Plan, other than with respect to a modification, change or termination required by Legal Requirements. There are no loans by Company to any of its
officers, employees, contractors or directors outstanding on the date hereof, except pursuant to loans under any Company Employee Plan intended to qualify under Section
401(k) of the Code, and there have never been any loans by Company subject to Regulation U of the Board of Governors of the Federal Reserve System as from time to time in
effect and any successor to all or a portion thereof establishing margin requirements.
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(b)           Company has made available to Parent true and complete copies of each of the Company Employee Plans and all material related plan documents,

including trust documents, group annuity contracts, plan amendments, Insurance Policies or contracts, participant agreements, employee booklets, administrative service
agreements, summary plan descriptions, compliance and nondiscrimination tests (including 401(k) and 401(m) tests) for the last three plan years, standard COBRA forms and
related notices, registration statements and prospectuses and, to the extent still in its possession, any material employee communications relating thereto. With respect to each
Company Employee Plan that is subject to ERISA reporting requirements, Company has made available in a data room for review by Parent copies of the Form 5500 reports
filed for the last three (3) plan years. Company has made available in a data room for review by Parent the most recent Internal Revenue Service determination, advisory,
notification or opinion letter (a “Determination Letter”) issued with respect to each such Company Employee Plan, as applicable, and to Company’s knowledge, nothing has
occurred since the issuance of each such letter that would reasonably be expected to cause the loss of the tax-qualified status of any Company Employee Plan subject to Code
Section 401(a). Company has made available in a data room for review by Parent all filings made by Company or any ERISA Affiliate of Company with any Governmental
Body with respect to any Company Employee Plan to the extent relevant to any ongoing obligation or liability of Company, including any filings under the IRS’ Employee
Plans Compliance Resolution System Program or any of its predecessors or the Department of Labor Delinquent Filer Program.

 
(c)           Each Company Employee Plan is being, and has been, administered substantially in accordance with its terms and in material compliance with the

requirements prescribed by any and all Legal Requirements (including ERISA and the Code). Company and each ERISA Affiliate are not in material default under or material
violation of, and have no knowledge of any material default or material violation by any other party to, any of the Company Employee Plans. Any Company Employee Plan
intended to be qualified under Section 401(a) of the Code has either obtained from the Internal Revenue Service a favorable Determination Letter as to its qualified status under
the Code, including all currently effective amendments to the Code, and the corresponding related exemption of its trust from United States federal income taxation under
Section 501(a) of the Code, if applicable, or has applied to the Internal Revenue Service for such favorable Determination Letter within the remedial amendment period under
Section 401(b) of the Code. None of the Company Employee Plans promises or provides retiree medical or other retiree welfare benefits to any person. Company has not
engaged in, or participated in, any transaction which would be considered a non-exempt “prohibited transaction,” as such term is defined in Section 406 of ERISA or Section
4975 of the Code, and to Company’s knowledge, no other third-party fiduciary and/or party-in-interest has engaged in any such “prohibited transaction” with respect to any
Company Employee Plan. Neither Company nor any ERISA Affiliate of Company is subject to any liability or penalty under Sections 4976 through 4980 of the Code or Title I
of ERISA with respect to any Company Employee Plan. All contributions required to be made by Company or any ERISA Affiliate of Company to any Company Employee
Plan have been timely paid or accrued on the Company Balance Sheet, if required under GAAP. With respect to each Company Employee Plan, no “reportable event” within
the meaning of Section 4043 of ERISA (excluding any such event for which the thirty (30) day notice requirement has been waived under the regulations to Section 4043 of
ERISA) has occurred, nor has any event described in Section 4062, 4063 or 4041 or ERISA occurred. Each Company Employee Plan subject to ERISA has prepared in good
faith and timely filed all requisite governmental reports, which were true and correct in all material respects as of the date filed, and has properly and timely filed and distributed
or posted all notices and reports to employees required to be filed, distributed or posted with respect to each such Company Employee Plan. No suit, administrative proceeding
or action has been brought, or to the knowledge of Company is overtly threatened in communication with Company, against or with respect to any such Company Employee
Plan, including any audit or inquiry by the Internal Revenue Service or the United States Department of Labor (other than routine claims for benefits arising under such plans).
There has been no amendment to, or written interpretation or announcement by Company or any ERISA Affiliate of Company regarding any Company Employee Plan that
would materially increase the expense of maintaining such Company Employee Plan above the level of expense incurred with respect to that plan for the fiscal year ended
September 30, 2018. None of the assets of Company or any ERISA Affiliate of Company is, or may reasonably be expected to become, the subject of any lien arising under
Section 302 of ERISA or Section 412(n) of the Code. All contributions and payments to the Company Employee Plans are deductible under Section 162 or 404 of the Code. No
assets of any Company Employee Plan are subject to a material amount of Tax as unrelated business taxable income under Section 511 of the Code, and no excise Tax could be
imposed upon Company under Chapter 43 of the Code. With respect to the Company Employee Plans, no event has occurred and, to the knowledge of Company, there exists no
condition or set of circumstances in connection with which Company would reasonably expect to be subject to any material liability (other than for liabilities with respect to
routine benefit claims) under the terms of, or with respect to, such Company Employee Plans, ERISA, the Code or any other applicable Legal Requirement.

 

21



 
 
(d)           Neither Company nor any ERISA Affiliate of Company has ever maintained, established, sponsored, participated in or contributed to, or is

obligated to contribute to, or otherwise incurred any obligation or liability (including any contingent liability) under, any “multiemployer plan” (as defined in Section 3(37) of
ERISA) or any “pension plan” (as defined in Section 3(2) of ERISA) subject to Title IV of ERISA or Section 412 of the Code. Neither Company nor any ERISA Affiliate of
Company has, as of the date of this Agreement, any actual or potential withdrawal liability (including any contingent liability) for any complete or partial withdrawal (as
defined in Sections 4203 and 4205 of ERISA) from any multiemployer plan.

 
(e)           Neither Company nor any ERISA Affiliate of Company has ever maintained, established, sponsored, participated in or contributed to any self-

insured plan that is governed by ERISA and that provides benefits to employees (including any such plan pursuant to which a stop loss policy or contract applies).
 
(f)            With respect to each Company Employee Plan, Company is in material compliance with (i) the applicable health care continuation and notice

provisions of the Consolidated Omnibus Budget Reconciliation Act of 1985 (“COBRA”) and the regulations thereunder or any state Legal Requirement governing health care
coverage extension or continuation; (ii) the applicable requirements of the Family and Medical Leave Act of 1993 and the regulations thereunder; (iii) the applicable
requirements of the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”); and (iv) the applicable requirements of the Cancer Rights Act of 1998. Company
has no material unsatisfied obligations to any employees, former employees or qualified beneficiaries pursuant to COBRA, HIPAA or any state Legal Requirement governing
health care coverage extension or continuation.
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(g)           Each Company Employee Plan that is a “nonqualified deferred compensation plan” subject to Section 409A of the Code has been operated in good

faith compliance with, or is otherwise exempt from, Section 409A of the Code. No outstanding stock right (as defined in Treasury Regulation 1.409A-1(l)) has been granted to
any active, retired or former employees, directors or consultants that (i) has an exercise price that has been or may be less than the fair market value of the underlying equity as
of the date such option or right was granted, as determined by the board of directors of Company in good faith, (ii) has any feature for the deferral of compensation other than
the deferral of recognition of income until the later of exercise or disposition of such option or rights, or (iii) has been granted since the date of Company’s incorporation, with
respect to any class of stock that is not “service recipient stock” (within the meaning of applicable regulations under Section 409A of the Code). No compensation payable by
Company or any ERISA Affiliate of Company will be or has been reportable as nonqualified deferred compensation in the gross income of any individual or entity as a result of
the operation of Section 409A of the Code that would be subject to the excise and penalty taxes arising thereunder.

 
(h)           Other than as specifically contemplated by this Agreement or as otherwise required under applicable Legal Requirements, the consummation of the

Merger will not (i) entitle any current or former employee or other service provider of Company or any ERISA Affiliate of Company to severance benefits or any other payment
(including unemployment compensation, golden parachute, bonus or benefits under any Company Employee Plan); (ii) accelerate the time of payment or vesting of any such
benefits or increase the amount of compensation due any such employee or service provider; (iii) result in the forgiveness of any indebtedness; (iv) result in any obligation to
fund future benefits under any Company Employee Plan; or (v) result in the imposition of any restrictions with respect to the amendment or termination of any of the Company
Employee Plans. No benefit payable or that may become payable by Company pursuant to any Company Employee Plan in connection with the transactions contemplated by
this Agreement or as a result of or arising under this Agreement will constitute an “excess parachute payment” (as defined in Section 280G(b)(1) of the Code) subject to the
imposition of an excise Tax under Section 4999 of the Code or the deduction for which would be disallowed by reason of Section 280G of the Code. Each Company Employee
Plan can be amended, terminated or otherwise discontinued after the Effective Time in accordance with its terms, without material liability to Parent or Surviving Corporation
other than ordinary administration expenses typically incurred in a termination event.

 
(i)            Company is not a party to any contract, agreement, plan or arrangement, including but not limited to the provisions of this Agreement, covering any

employee or former employee of Company that, individually or in the aggregate, would reasonably be expected to give rise to the payment of any material amount that would
be subject to the deductibility limits of Section 404 of the Code.

 
(j)            Company does not sponsor, contribute to or have any liability with respect to any employee benefit plan, program or arrangement that provides

benefits to non–resident aliens with no United States source income outside of the United States.
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(k)           With respect to each Company Employee Plan that is an “employee welfare benefit plan” within the meaning of Section 3(2) of ERISA, other than

any health care reimbursement plan under Section 125 of the Code, all claims incurred (including claims incurred but not reported) by employees, former employees and their
dependents thereunder for which Company is, or will become, liable are (i) insured pursuant to a contract of insurance whereby the insurance company bears any risk of loss
with respect to such claims, (ii) covered under a contract with a health maintenance organization (an “HMO”) pursuant to which the HMO bears the liability for such claims, or
(iii) reflected as a liability or accrued for on Company Financials for the fiscal year ended September 30, 2018.

 
2.13        Title to Assets; Condition Of Equipment.
 

(a)           Company owns, and has good, valid and marketable title to, all tangible assets purported to be owned by it, including: (x) all assets reflected on the
Company Balance Sheet (except for inventory sold or otherwise disposed of in the ordinary course of business since the date of the Company Balance Sheet); and (y) all other
assets reflected in the books and records of Company as being owned by Company. All of said assets are owned by Company free and clear of any Encumbrances, except for (i)
any lien for current taxes not yet due and payable, (ii) minor liens that have arisen in the ordinary course of business and that do not (in any case or in the aggregate) materially
detract from the value of the assets subject thereto or materially impair the operations of Company, and (iii) liens described in Part 2.13(a) of the Company Disclosure Schedule.
Company is the lessee of, and holds valid leasehold interests in, all assets purported to have been leased by it, including: (A) all assets reflected as leased on the Company
Balance Sheet; and (B) all other assets reflected in the books and records of Company as being leased to Company, and Company enjoy undisturbed possession of such leased
assets.

 
(b)           All material items of equipment and other tangible assets owned by or leased to Company are adequate for the uses to which they are being put, are

in good condition and repair (ordinary wear and tear excepted) and are adequate for the conduct of the business of Company in the manner in which such businesses are
currently being conducted immediately prior to the Effective Time. Company does not own and has never owned any real property or any interest in real property. Part 2.13(b)
of the Company Disclosure Schedule sets forth a complete and accurate list of all real property leases to which Company is a party.

 
2.14        Environmental Matters.
 

(a)           No underground storage tanks and no amount of any substance that has been designated by any Governmental Body or by applicable federal, state
or local Legal Requirement, to be radioactive, toxic, hazardous or otherwise a danger to health or the environment, including, without limitation, polychlorinated biphenyls,
asbestos, petroleum, urea-formaldehyde and all substances listed as hazardous substances pursuant to the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, as amended, or defined as a hazardous waste pursuant to the United States Resource Conservation and Recovery Act of 1976, as amended, and the regulations
promulgated pursuant to said laws, (a “Hazardous Material”), but excluding office and janitorial supplies, are present, as a result of the deliberate actions of Company, or, to
Company’s knowledge, as a result of any actions of any third party or otherwise, in, on or under any property, including the land and the improvements, ground water and
surface water thereof, that Company currently or, to the knowledge of Company, formerly owned, operated, occupied or leased.
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(b)           Company has not transported, stored, used, manufactured, disposed of, released or exposed its employees or others to Hazardous Materials, under

circumstances reasonably expected to give rise to any material liability or obligation under any environmental Legal Requirement in violation of any Legal Requirement in
effect on or before the date hereof, and Company has not disposed of, transported, sold, or manufactured any product containing a Hazardous Material (collectively,
“Hazardous Material Activities”) in violation of any Legal Requirement promulgated by any Governmental Body in effect prior to or as of the date hereof to prohibit, regulate
or control Hazardous Materials or any Hazardous Material Activity.

 
(c)           Company currently holds all environmental approvals, permits, licenses, clearances and consents (the “Company Environmental Permits”)

necessary for the conduct of Company’s Hazardous Material Activities and other businesses of Company as such activities and businesses are currently being conducted, except
where the failure to so hold would not have a Company Material Adverse Effect.

 
(d)           No material action, proceeding, revocation proceeding, amendment procedure, writ, injunction or claim is pending, threatened concerning any

Company Environmental Permit, Hazardous Material or any Hazardous Material Activity of Company. Company has received no written notice of, and there is no legal action
pending, or to the knowledge of Company, threatened against Company which could involve Company in any environmental litigation or impose upon Company any
environmental liability.

 
2.15        Labor Matters.
 

(a)           Part 2.15(a) of the Company Disclosure Schedule sets forth a true, complete and correct list of all current employees of Company along with their
position, hire date, the current and prior year actual compensation and annual rate of compensation (including base salary and the target amount of any bonuses to which such
employee may be eligible). To Company’s knowledge, no key employee or group of employees has threatened to terminate employment with Company or has plans to
terminate such employment.

 
(b)           Company is not a party to or bound by any collective bargaining agreement, nor has it experienced any strikes, grievances, claims of unfair labor

practices or other collective bargaining disputes. To Company’s knowledge, there has not been within the past three (3) years through the date hereof, nor is there pending on
the date hereof (i) any strike, slowdown, picketing or work stoppage against Company by or with respect to any current employees of Company or former employees of
Company or, or (ii) any organizational campaigns, petitions or other activities or proceedings of any labor union, workers’ council or labor organization against Company
seeking recognition of a collective bargaining unit with respect to, or otherwise attempting to represent, any current employees of Company or to compel Company to bargain
with any such labor union, workers’ council or labor organization.

 
(c)           Company is not a party to any written or oral: (i) agreement with any current or former employee the benefits of which are contingent upon, or the

terms of which will be materially altered by, the consummation of the Merger or other transactions contemplated by this Agreement; (ii) agreement with any current or former
employee of Company providing any term of employment or compensation guarantee extending for a period longer than one year from the date hereof or for the payment of
compensation in excess of $100,000 per annum; or (iii) agreement or plan the benefits of which will be increased, or the vesting of the benefits of which will be accelerated,
upon the consummation of the Merger.

 

25



 
 
(d)           No employee of Company is in breach of any contact which imposes a restriction on the right or ability of such employee from (A) competing with

any other Person; (B) developing, selling, supplying, distributing, offering, supporting or servicing any product or any technology or other asset to or for any other Person; (C)
performing services for any other Person; or (D) transacting business with any other Person.

 
2.16        Company Contracts.
 

(a)           Except as set forth in Part 2.16 of the Company Disclosure Schedule, Company is not a party to and is not bound by:
 

(i)           any management, employment, severance, retention, transaction bonus, change in control, consulting, relocation, repatriation or
expatriation agreement or other similar Contract between: (i) Company or any of its ERISA Affiliates; and (ii) any active, retired or former employees, directors or consultants
of Company or any of their ERISA Affiliates, other than any such Contract that is terminable “at will” (or following a notice period imposed by applicable Legal Requirements
or, in the case of consulting agreements, following the notice period required in the Contract) without any obligation on the part of Company or any of their ERISA Affiliates to
make any severance, termination, change in control or similar payment or to provide any benefit, other than severance payments required to be made by Company under
applicable foreign Legal Requirements;

 
(ii)         any Contract identified or required to be identified in Part 2.8(b), Part 2.8(c) or Part 2.13(b) of the Company Disclosure Schedule;
 
(iii)        any Contract with any distributor, reseller or sales representative;
 
(iv)         any Contract with any manufacturer, vendor, or other Person for the supply of materials or performance of services by such third party to

Company in relation to the manufacture of Company’s products or product candidates;
 
(v)          any agreement or plan, including, without limitation, any stock option plan, stock appreciation right plan or stock purchase plan, any of the

benefits of which will be increased, or the vesting of benefits of which will be accelerated, by the occurrence of any of the transactions contemplated by this Agreement or the
value of any of the benefits of which will be calculated on the basis of any of the transactions contemplated by this Agreement;

 
(vi)         any Contract incorporating or relating to any guaranty, any warranty, any sharing of liabilities or any indemnity not entered into in the

ordinary course of business, including any indemnification agreements between Company and any of its officers or directors;
 

26



 
 
(vii)          any Contract imposing any material restriction on the right or ability of Company: (A) to compete with any other Person; (B) to acquire

any product or other asset or any services from any other Person; (C) to solicit, hire or retain any Person as a director, an officer or other employee, a consultant or an
independent contractor; (D) to develop, sell, supply, distribute, offer, support or service any product or any technology or other asset to or for any other Person; (E) to perform
services for any other Person; or (F) to transact business with any other Person;

 
(viii)         any agreement, Contract or commitment currently in force relating to the disposition or acquisition of assets not in the ordinary course of

business or any ownership interest in any corporation, partnership, joint venture or other business enterprise;
 
(ix)           any Contract currently in effect or in effect at any time within the past five (5) years involving the acquisition or disposition, directly or

indirectly (by merger or otherwise), of assets or capital stock or other equity interests or pursuant to which Company has continuing indemnification, guarantee, “earn-out” or
other contingent payment obligations;

 
(x)            any Contract, mortgage, indenture, loan or credit agreement, security agreement or other agreement or instrument relating to the

borrowing of money or extension of credit;
 
(xi)           any joint marketing or development agreement;
 
(xii)          any Contract that would reasonably be expected to have a material effect on the ability of Parent to perform any of its material obligations

under this Agreement, or to consummate any of the transactions contemplated by this Agreement;
 
(xiii)         any Contract that provides for: (A) any right of first refusal, right of first negotiation, right of first notification or similar right with respect

to any securities or assets of Company; or (B) any “no shop” provision or similar exclusivity provision with respect to any securities or assets of Company;
 
(xiv)         any Contract relating to collective bargaining;
 
(xv)          any Contract that requires a consent to or otherwise contains a provision relating to a “change of control;” or
 
(xvi)         any Contract that contemplates or involves the payment or delivery of cash or other consideration in an amount or having a value in excess

of $50,000 in the aggregate, or contemplates or involves the performance of services having a value in excess of $50,000 in the aggregate, other than any arrangement or
agreement expressly contemplated or provided for under this Agreement.

 
(b)          Company has made available to Parent an accurate and complete copy of each Contract listed or required to be listed in Part 2.16 of the Company

Disclosure Schedule (any such Contract, a “Company Contract”). Neither Company, nor to Company’s knowledge any other party to a Company Contract, has breached or
violated in any material respect or materially defaulted under, or received written notice that it has breached, violated or defaulted under, any of the terms or conditions of any of
the Company Contracts. To the knowledge of Company, no event has occurred, and no circumstance or condition exists, that (with or without notice or lapse of time) would
reasonably be expected to: (i) result in a violation or breach in any material respect of any of the provisions of any Company Contract; (ii) give any Person the right to declare a
default in any material respect under any Company Contract; (iii) give any Person the right to receive or require a rebate, chargeback, penalty or change in delivery schedule
under any Company Contract; (iv) give any Person the right to accelerate the maturity or performance of any Company Contract; or (v) give any Person the right to cancel,
terminate or modify any Company Contract. Each Company Contract is valid, binding, enforceable and in full force and effect except as enforceability may be limited by
bankruptcy and other similar laws and general principles of equity.
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2.17       Books And Records. The minute books of Company made available to Parent or counsel for Parent are the only minute books of Company and contain

accurate summaries, in all material respects, of all meetings of directors (or committees thereof) and stockholders or actions by written consent since the time of incorporation of
Company. The books and records of Company accurately reflect in all material respects the assets, liabilities, business, financial condition and results of operations of Company
and have been maintained in accordance with good business and bookkeeping practices.

 
2.18       Insurance.
 

(a)            Part 2.18(a) of the Company Disclosure Schedule sets forth each insurance policy (including fire, theft, casualty, general liability, workers
compensation, business interruption, environmental, product liability and automobile insurance policies, bond and surety arrangements and director and officer insurance) (the
“Insurance Policies”) to which Company is a party. To Company’s knowledge, such Insurance Policies are in full force and effect, maintained with reputable companies
against loss relating to the business, operations and properties and such other risks as companies engaged in similar business as Company would, in accordance with good
business practice, customarily insure. All premiums due and payable under such Insurance Policies have been paid on a timely basis and Company is in compliance in all
material respects with all other terms thereof. True, complete and correct copies of such Insurance Policies have been made available to Parent.

 
(b)            There are no material claims pending as to which coverage has been questioned, denied or disputed. All material claims thereunder have been filed

in a due and timely fashion and Company has not been refused insurance for which it has applied or had any policy of insurance terminated (other than at its request), nor has
Company received written notice from any insurance carrier that: (i) such insurance will be canceled or that coverage thereunder will be reduced or eliminated (which has not
been remedied); or (ii) premium costs with respect to such insurance will be increased, other than premium increases in the ordinary course of business applicable on their terms
to all holders of similar policies.

 
2.19       Accounts Receivable. All accounts receivable of Company reflected on the Company Balance Sheet are valid, current and collectible (within thirty (30) days

after the date on which it first became due and payable) without any counterclaim or set off. All accounts receivable of Company that have arisen since the Company Balance
Sheet Date are valid, current and collectible (within thirty (30) days after the date on which it first became due and payable), without any counterclaim or set off.
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2.20        Suppliers; Effect Of Transaction.
 

(a)           Part 2.20(a) of the Company Disclosure Schedule sets forth a true, complete and correct list of each supplier that supplies any significant product or
service to Company. Since the Company Balance Sheet Date, there has not been: (i) any materially adverse change in the business relationship of Company with any supplier
listed or required to be listed in Part 2.20(a) of the Company Disclosure Schedule; or (ii) any change in any material term (including credit terms) of the sales agreements or
related agreements with any such supplier.

 
(b)           No creditor, supplier, employee, client, customer or other Person having a business relationship with Company has informed Company that such

Person intends to materially change its relationship with Company because of the transactions contemplated by this Agreement or otherwise.
 

2.21        Government Contracts. Company has not been suspended or debarred from bidding on contracts with any Governmental Body, and no such suspension or
debarment has been initiated or threatened. The consummation of the Merger and other transactions contemplated by this Agreement will not result in any such suspension or
debarment of Company or Parent (assuming that no such suspension or debarment will result solely from the identity of Parent).

 
2.22        Interested Party Transactions. Except as set forth on Part 2.12(a) of the Company Disclosure Schedule, no event has occurred during the past three (3)

years that would be required to be reported by Company as a Certain Relationship or Related Transaction pursuant to Item 404 of Regulation S-K, if Company were required to
report such information in periodic reports pursuant to the Exchange Act.

 
ARTICLE 3

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB
 

Parent and Merger Sub, jointly and severally, represent and warrant to Company as follows (it being understood that each representation and warranty contained in this
ARTICLE 3 is subject to: (a) the exceptions and disclosures set forth in the part or subpart of the Parent Disclosure Schedule corresponding to the particular Section or
subsection in this ARTICLE 3 in which such representation and warranty appears; (b) any exceptions or disclosures explicitly cross-referenced in such part or subpart of the
Parent Disclosure Schedule by reference to another part or subpart of the Parent Disclosure Schedule; and (c) any exception or disclosure set forth in any other part or subpart of
the Parent Disclosure Schedule to the extent it is reasonably apparent from the wording of such exception or disclosure that such exception or disclosure qualifies such
representation and warranty or set forth in any part of the Parent SEC Documents to the extent it is incorporated by reference in the Parent Disclosure Schedule):

  
3.1          Organization and Qualification.
 

(a)            Part 3.1(a) of the Parent Disclosure Schedule identifies each Subsidiary of Parent and indicates its jurisdiction of organization. Neither Parent nor
any of the Entities identified in Part 3.1(a) of the Parent Disclosure Schedule owns any capital stock of, or any equity interest of any nature in, any other Entity, other than the
Entities identified in Part 3.1(a) of the Parent Disclosure Schedule. None of the Acquiring Companies has agreed or is obligated to make, or is bound by any Contract under
which it may become obligated to make, any future investment in or capital contribution to any other Entity.
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(b)            Parent is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware, Merger Sub is a corporation

duly organized, validly existing and in good standing under the laws of the State of Delaware, and Parent and Merger Sub have all necessary corporate power and authority: (i)
to conduct their businesses in the manner in which their businesses are currently being conducted; (ii) to own and use their assets in the manner in which their assets are
currently owned and used; and (iii) to perform their obligations under all Contracts by which they are bound.

 
(c)            Each of Parent and Merger Sub (in jurisdictions that recognize the following concepts) is qualified to do business as a foreign corporation, and is in

good standing, under the laws of all jurisdictions where the nature of its business requires such qualification, except as would not have and would not reasonably be expected to
have or result in, individually or in the aggregate, a Parent Material Adverse Effect.

 
(d)            The copies of the certificate of incorporation and bylaws of Parent which are incorporated by reference as exhibits to Parent’s Annual Report on

Form 10-K for the year ended September 30, 2018 are complete and correct copies of such documents and contain all amendments thereto as in effect on the date of this
Agreement.

 
3.2          Capital Structure.
 

(a)            The authorized capital stock of Parent consists of 180,000,000 shares of Parent Common Stock, par value, $0.0001, of which 56,466,428 shares are
issued and outstanding as of the close of business on the day prior to the date hereof, 15,000,000 shares of preferred stock, $0.0001 par value per share, of which 5,583,336
shares have been issued and subsequently converted and cancelled, and 9,416,664 shares remain available for issue (“Parent Preferred Stock”), of which no shares are issued
and outstanding as of the close of business on the day prior to the date hereof. No shares of capital stock are held in Parent’s treasury. All outstanding shares of Parent Capital
Stock are duly authorized, validly issued, fully paid and non-assessable and were issued in compliance with all applicable federal and state securities laws.

 
(b)            As of the date of this Agreement, Parent had reserved an aggregate of 5,833,334 shares of Parent Common Stock, net of exercises, for issuance to

employees, consultants and non-employee directors pursuant to the Parent Stock Option Plans, under which (i) options were outstanding for an aggregate of 3,132,500 shares,
and no shares of Parent Common Stock, net of exercises, were reserved for issuance to holders of warrants to purchase Parent Common Stock upon their exercise. All shares of
Parent Common Stock subject to issuance as aforesaid, upon issuance on the terms and conditions specified in the instruments pursuant to which they are issuable, would be
duly authorized, validly issued, fully paid and non-assessable. Part 3.2(b) of the Parent Disclosure Schedule lists each outstanding Parent Option and Parent Warrant, the name
of the holder of such Parent Option or Parent Warrant, the number of shares subject to such Parent Option or Parent Warrant, the exercise price of such Parent Option or Parent
Warrant, and the termination date of such Parent Option or Parent Warrant and whether the exercisability of such Parent Option or Parent Warrant will be accelerated in any way
by the transactions contemplated by this Agreement or for any other reason, indicating the extent of acceleration, if any.
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(c)            The shares of Parent Common Stock issuable as Merger Consideration, upon issuance on the terms and conditions contemplated in this Agreement,

would be duly authorized, validly issued, fully paid and non-assessable.
 
(d)            Except as set forth in Part 3.2(d) of the Parent Disclosure Schedule: (i) none of the outstanding shares of Parent Capital Stock are entitled or subject

to any preemptive right, right of repurchase or forfeiture, right of participation, right of maintenance or any similar right; (ii) none of the outstanding shares of Parent Capital
Stock are subject to any right of first refusal in favor of Parent; (iii) there are no outstanding bonds, debentures, notes or other indebtedness of the Acquiring Companies having
a right to vote on any matters on which the Parent Stockholders have a right to vote; (iv) there is no Contract to which the Acquiring Companies are a party relating to the voting
or registration of, or restricting any Person from purchasing, selling, pledging or otherwise disposing of (or from granting any option or similar right with respect to), any shares
of Parent Capital Stock. None of the Acquiring Companies is under any obligation, or is bound by any Contract pursuant to which it may become obligated, to repurchase,
redeem or otherwise acquire any outstanding shares of Parent Capital Stock or other securities.

 
3.3          Authority; Non-Contravention; Approvals.
 

(a)            Parent has the requisite corporate power and authority to enter into this Agreement and, subject to Parent Stockholder Approval, to perform its
obligations hereunder and to consummate the transactions contemplated hereby. The execution and delivery by Parent of this Agreement, the performance by Parent of its
obligations hereunder and the consummation by Parent of the transactions contemplated hereby have been duly authorized by all necessary corporate action on the part of Parent
and Merger Sub, subject only to Parent Stockholder Approval, to adoption of this Agreement by Parent as sole stockholder of Merger Sub immediately following the execution
hereof, and the filing and recordation of the Certificate of Merger pursuant to the DGCL. The affirmative vote of the holders of a majority in voting power of the outstanding
shares of Parent Common Stock outstanding on the applicable record date (“Parent Stockholder Approval”) is the only vote of the holders of any class or series of Parent
Capital Stock necessary to adopt or approve the Parent Stockholder Approval Matters. This Agreement has been duly executed and delivered by Parent and Merger Sub and,
assuming the due authorization, execution and delivery of this Agreement by Company, this Agreement constitutes the valid and binding obligation of Parent and Merger Sub,
enforceable in accordance with its terms, except to the extent that enforceability thereof may be limited by applicable bankruptcy, insolvency, reorganization or other similar
laws affecting the enforcement of creditors’ rights generally and by principles of equity regarding the availability of remedies.
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(b)            Parent’s board of directors, by resolutions duly adopted by unanimous vote at a meeting of all directors of Parent duly called and held and, as of the

date of this Agreement, not subsequently rescinded or modified in any way, has, as of the date of this Agreement (i) approved this Agreement and the Merger, and determined
that this Agreement and the transactions contemplated by this Agreement, including the Merger, are advisable, fair to, and in the best interests of Parent and its stockholders, and
(ii) resolved to recommend that the Parent Stockholders approve the Parent Stockholder Approval Matters and directed that such matters be submitted for consideration of the
Parent Stockholders at the Parent Stockholders’ Meeting. The board of directors of Merger Sub has approved and declared advisable this Agreement and the Merger and
submitted this Agreement to Parent, as its sole stockholder for adoption thereby. Immediately following the execution of this Agreement, Parent in its capacity as the sole
stockholder of Merger Sub, shall execute a written consent adopting this Agreement.

 
(c)            The execution and delivery of this Agreement by Parent and Merger Sub does not, and the performance of this Agreement by Parent or Merger Sub

will not, (i) conflict with or violate the certificate of incorporation or bylaws of Parent or Merger Sub, (ii) subject to obtaining Parent Stockholder Approval and compliance with
the requirements set forth in Section 3.3(d) below, conflict with or violate any Legal Requirement, order, judgment or decree applicable to Parent or Merger Sub or by which
their respective properties are bound or affected, except for any such conflicts or violations that would not, individually or in the aggregate, have a Parent Material Adverse
Effect or would not prevent or materially delay the consummation of the Merger, or (iii) require an Acquiring Company to make any filing with or give any notice to or obtain
any Consent from a Person, or result in any breach of or constitute a default (or an event that with notice or lapse of time or both would become a default) under, or impair
Parent’s rights or alter the rights or obligations of any third party under, or give to others any rights of termination, amendment, acceleration or cancellation of, or result in the
creation of a lien or encumbrance on any of the properties or assets of Parent or Merger Sub pursuant to any Contract to which Parent or Merger Sub is a party or by which
Parent or Merger Sub or its or any of their respective properties are bound or affected (except, for purposes of this clause (iii), in the case of any Contract that would not,
individually or in the aggregate, have a Company Material Adverse Effect or prevent or materially delay the Merger).

 
(d)            No material consent, approval, order or authorization of, or registration, declaration or filing with any Governmental Body is required by or with

respect to Parent in connection with the execution and delivery of this Agreement or the consummation of the transactions contemplated hereby, except for (i) the filing with the
SEC of any outstanding periodic reports due under the Exchange Act, (ii) the filing of the Certificate of Merger with the Secretary of State of the State of Delaware, (iii) the
filing of the Proxy Statement with the SEC in accordance with the Exchange Act, (iv) the filing of Current Reports on Form 8-K with the SEC within four (4) Business Days
after the execution of this Agreement and the Closing Date, (v) the filing of the Parent Amended and Restated Charter with the Secretary of State of the State of Delaware in
accordance with Section 5.15, and (vi) such approvals as may be required under applicable state securities or “blue sky” laws or the rules and regulations of The Nasdaq Stock
Market LLC (“Nasdaq”) or other applicable national or over-the-counter market.

 
3.4          Anti-Takeover Statutes Not Applicable. The board of directors of Parent has taken all actions so that no state takeover statute or similar Legal Requirement

applies or purports to apply to the execution, delivery or performance of this Agreement or to the consummation of the Merger or the other transactions contemplated by this
Agreement. The board of directors of Parent has taken all action necessary to render inapplicable to this Agreement and the transactions contemplated hereby Section 203 of the
DGCL.
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3.5          SEC Filings; Parent Financial Statements; No Undisclosed Liabilities.
 

(a)            All Parent SEC Documents have been timely filed and, as of the time a Parent SEC Document was filed with the SEC (or, if amended or superseded
by a filing prior to the date of this Agreement, then on the date of such filing): (i) each of the Parent SEC Documents complied in all material respects with the applicable
requirements of the Exchange Act and (ii) none of the Parent SEC Documents contained any untrue statement of a material fact or omitted to state a material fact required to be
stated therein or necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading. Each of the certifications and
statements relating to Parent SEC Documents required by: (1) the SEC’s Order dated June 27, 2002 pursuant to Section 21(a)(1) of the Exchange Act (File No. 4-460); (2) Rule
13a-14 or 15d-14 under the Exchange Act; or (3) 18 U.S.C. §1350 (Section 906 of the Sarbanes-Oxley Act) is accurate and complete, and complied as to form and content with
all applicable Legal Requirements in effect at the time each such Parent certification or statement was filed with or furnished to the SEC. As used in this Section 3.5, the term
“file” and variations thereof will be broadly construed to include any manner in which a document or information is furnished, supplied or otherwise made available to the SEC.

 
(b)           Parent and its Subsidiaries maintain disclosure controls and procedures required by Rule 13a-15 or 15d-15 under the Exchange Act. Such disclosure

controls and procedures are designed to ensure that all material information concerning Parent required to be disclosed by Parent in the reports that it is required to file, submit
or furnish under the Exchange Act is recorded, processed, summarized and reported on a timely basis to the individuals responsible for the preparation of such reports.

 
(c)            The financial statements (including any related notes) contained or incorporated by reference in the Parent SEC Documents (the “Parent

Financials”): (i) complied as to form in all material respects with the published rules and regulations of the SEC applicable thereto; (ii) were prepared in accordance with
GAAP (except as may be indicated in the notes to such financial statements or, in the case of unaudited financial statements, as permitted the SEC, and except that the unaudited
financial statements may not contain footnotes and are subject to normal and recurring year-end adjustments that are not reasonably expected to be material in amount) applied
on a consistent basis unless otherwise noted therein throughout the periods indicated; and (iii) fairly present the consolidated financial position of Parent as of the respective
dates thereof and the consolidated results of operations and cash flows of Parent for the periods covered thereby.

 
(d)            Except as disclosed in the Parent Financials, neither Parent nor any of its Subsidiaries has any liabilities (absolute, accrued, contingent or

otherwise) of a nature required to be disclosed on a balance sheet or in the related notes to the consolidated financial statements prepared in accordance with GAAP which are,
individually or in the aggregate, material to the business, results of operations or financial condition of Parent and its Subsidiaries taken as a whole, except liabilities (i) provided
for in the Parent Financials, (ii) incurred in connection with the transactions contemplated in this Agreement, (iii) disclosed in Part 3.5(d) of the Parent Disclosure Schedule, (iv)
set forth in any Parent Contract, or (v) incurred since September 30, 2018 in the ordinary course of business.
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3.6          Absence Of Certain Changes Or Events. Since September 30, 2018, there has been no Parent Material Adverse Effect, except as disclosed in the Parent

SEC Documents. Since September 30, 2018, each of Parent and Merger Sub has conducted its business only in the ordinary course of business consistent with past practice, and
there has not been: (a) any event, including any damage to, destruction or loss of any asset of Parent or Merger Sub (whether or not covered by insurance), constituting or that
would reasonably be expected to have a Parent Material Adverse Effect, (b) any material change by Parent in its accounting methods, principles or practices, except as required
by concurrent changes in GAAP or as disclosed in the notes to the Parent SEC Documents, (c) any revaluation by Parent of any of its assets having a Parent Material Adverse
Effect, or writing off notes or accounts receivable other than in the ordinary course of business, or (d) any other action, event or occurrence that would have required the consent
of Company pursuant to Section 4.2 had such action, event or occurrence taken place after the execution and delivery of this Agreement.

 
3.7          Taxes.
 

(a)           Each of the income and other material Tax Returns that any Acquiring Company was required to file under applicable Legal Requirements: (i) has
been filed and (ii) is true and complete in all material respects. All material Taxes due and payable by Parent or its Subsidiaries have been paid, except to the extent such
amounts are being contested in good faith by Parent or are properly reserved for on the books or records of Parent and its Subsidiaries. Except as set forth in Part 3.7(a) of the
Parent Disclosure Schedule, no extension of time with respect to any date on which a Tax Return was required to be filed by an Acquiring Company is in force (except where
such Tax Return was filed), and no waiver or agreement by or with respect to an Acquiring Company is in force for the extension of time for the payment, collection or
assessment of any Taxes, and no request has been made by an Acquiring Company in writing for any such extension or waiver (except, in each case, in connection with any
request for extension of time for filing Tax Returns). There are no liens for Taxes on any asset of an Acquiring Company other than liens for Taxes not yet due and payable,
Taxes contested in good faith or that are otherwise not material and reserved against in accordance with GAAP. No material deficiency with respect to Taxes has been proposed,
asserted or assessed in writing against Parent or its Subsidiaries which has not been fully paid or adequately reserved or reflected in the Parent SEC Documents.

 
(b)           All material Taxes that an Acquiring Company has been required to collect or withhold have been duly collected or withheld and, to the extent

required by applicable Legal Requirements when due, have been duly paid to the proper Governmental Body.
 
(c)           The unpaid Taxes of the Acquiring Companies (i) did not, as of September 30, 2018, exceed the reserve for Tax liability (excluding any reserve for

deferred Taxes established to reflect timing differences between book and Tax items) set forth on the face of the balance sheet of such date contained in the Parent Financials,
and (ii) do not exceed the reserve as adjusted for the passage of time through the Closing Date in accordance with the past custom and practice of the Acquiring Companies in
filing their Tax Returns. Since inception, the Acquiring Companies have not incurred any liability for Taxes outside of the ordinary course of business or otherwise inconsistent
with past custom or practice.
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(d)           No Acquiring Company will be required to include any material item of income in, or exclude any material item of deduction or credit from, the

computation of taxable income for any taxable period (or portion thereof) ending after the Closing Date, as a result of any (i) change in method of accounting for a taxable
period ending on or prior to the Closing Date, (ii) “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local or
foreign income Tax law) executed on or prior to the Closing Date, (iii) installment sale or open transaction disposition made on or prior to the Closing Date, (iv) prepaid amount
received on or prior to the Closing Date, (v) deferred intercompany gain or excess loss account described in the Treasury Regulations under Section 1502 of the Code (or any
corresponding or similar provision of state, local or foreign Tax law), or (vi) election under Section 108(i) of the Code.

 
(e)           No closing agreements, private letter rulings, technical advice memoranda or similar agreements or rulings have been entered into by any Acquiring

Company with any taxing authority or issued by any taxing authority to an Acquiring Company. There are no outstanding rulings of, or request for rulings with, any
Governmental Body addressed to an Acquiring Company that are, or if issued would be, binding on any Acquiring Company.

 
(f)            Except as set forth in Part 3.7(f) of the Parent Disclosure Schedule, no Acquiring Company is a party to any Contract with any third party relating to

allocating or sharing the payment of, or liability for, Taxes or Tax benefits (other than pursuant to customary provisions included in credit agreements, leases, and agreements
entered with employees, in each case, not primarily related to Taxes and entered into in the ordinary course of business). No Acquiring Company has any liability for the Taxes
of any third party under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or foreign Legal Requirement) as a transferee or successor or otherwise
by operation of Legal Requirements.

 
(g)           No Acquiring Company has been a member of an affiliated group of corporations within the meaning of Section 1504 of the Code or of any group

that has filed a combined, consolidated or unitary Tax Return under state, local or foreign Tax Legal Requirement (other than a group the common parent of which was
Company).

 
(h)           Other than the Subsidiaries identified in Part 3.1(a) of the Parent Disclosure Schedule, Parent does not have any direct or indirect interest in any

trust, partnership, corporation, limited liability company, or other “business entity” for United States federal income tax purposes. Each Acquiring Company is and always has
been a corporation taxable under subchapter C of the Code for United States federal income tax purposes, and has had comparable status under the Legal Requirements of any
state, local or non-U.S. jurisdiction in which it was required to file any Tax Return at the time it was required to file such Tax Return. None of the Acquiring Companies is a
“controlled foreign corporation” within the meaning of Section 957 of the Code or a “passive foreign investment company” within the meaning of Section 1297 of the Code.
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(i)           No Acquiring Company has participated in, or is currently participating in, a “listed transaction” within the meaning of Treasury Regulation Section

1.6011-4(b)(2). Parent has disclosed on its respective United States federal income Tax Returns all positions taken therein that could give rise to a substantial understatement of
United States federal income Tax within the meaning of Section 6662 of the Code.

 
(j)           Each Acquiring Company is not (and has not been for the five-year period ending at the Effective Time) a “United States real property holding

corporation” as defined in Section 897(c)(2) of the Code and the applicable Treasury Regulations.
 
(k)          No Acquiring Company has a permanent establishment, as defined in any applicable Tax treaty, in a country other than the country in which it is

organized.
 
(l)           No Acquiring Company has distributed stock of another Person, or has had its stock distributed by another Person, in a transaction that was

purported or intended to be governed in whole or in part by Sections 355 or 361 of the Code.
 
(m)         No Acquiring Company has taken or agreed to take any action that would prevent the Merger from constituting a reorganization qualifying under

Section 368 of the Code. To Parent’s knowledge, there is no agreement, plan or other circumstance that would prevent the Merger from qualifying as a reorganization under
Section 368 of the Code.

 
3.8          Intellectual Property.
 

(a)                
 

(i)             Part 3.8(a)(i) of the Parent Disclosure Schedule lists all of the Patent Rights and all Trademark Rights owned solely by any Acquiring
Company as of the date hereof, setting forth in each case, as applicable, the jurisdictions in which patents have been issued, patent applications have been filed, trademarks have
been registered and trademark applications have been filed, along with the respective application, registration or filing number and prosecution history or subsequent registration
activity thereof.

 
(ii)            Part 3.8(a)(ii) of the Parent Disclosure Schedule lists, as of the date hereof, all of the Patent Rights and all Trademark Rights in which any

Acquiring Company has any co-ownership interest, other than those owned solely by an Acquiring Company, setting forth in each case, as applicable, the jurisdictions in which
patents have been issued, patent applications have been filed, trademarks have been registered and trademark applications have been filed, along with the respective application,
registration or filing number and prosecution history or subsequent registration activity thereof.

 
(iii)           Part 3.8(a)(iii) of the Parent Disclosure Schedule lists all of the third-party Patent Rights and Trademark Rights in which an Acquiring

Company has any exclusive right, title or interest, other than those owned solely or co-owned by an Acquiring Company.
 
(iv)           Part 3.8(a)(iv) of the Parent Disclosure Schedule sets forth and describes each filing, payment and action that must be made or taken on or

before the date that is 180 days after the date of this Agreement in order to maintain each the Patent Rights and Trademark Rights set forth in Part 3.8(a)(i), Part 3.8(a)(ii) and
Part 3.8(a)(iii) of the Parent Disclosure Schedule.
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(b)           Part 3.8(b) of the Parent Disclosure Schedule lists all Contracts in effect as of the date of this Agreement under which any third party has licensed,

granted or conveyed to any Acquiring Company any right, title or interest in or to any Company IP Rights other than “shrink wrap” or “click through” license agreements
accompanying widely available computer software that has not been modified or customized for an Acquiring Company. To Parent’s knowledge, there are no breaches or
defaults of, nor has Parent received written notice of any disputes or threatened disputes concerning, any of such Contracts.

 
(c)           Part 3.8(c) of the Parent Disclosure Schedule lists all Parent Out Licenses. To Parent’s knowledge, there are no breaches or defaults of, nor has

Parent received written notice of any disputes or threatened disputes concerning, any of such Contracts.
 
(d)           The Acquiring Companies own, co-own or otherwise possess legally enforceable rights in and to all Parent IP Rights, free and clear of all

Encumbrance. To the knowledge of Parent, the Parent IP Rights that are owned or co-owned by an Acquiring Company or exclusively licensed to an Acquiring Company
(collectively, “Parent Owned IP Rights”) are valid and enforceable except where any failure to own or have the right to use, or the right to bring actions, would not constitute a
Parent Material Adverse Effect. No third party is overtly challenging in writing the right, title or interest of an Acquiring Company in, to or under the Parent Owned IP Rights,
or the validity, enforceability or claim construction of any Patent Rights owned or co-owned or exclusively licensed to an Acquiring Company, and there is no opposition,
cancellation, proceeding, objection or claim pending with regard to any Parent Owned IP Rights and the Parent Owned IP Rights are not subject to any outstanding order,
judgment, decree or agreement materially and adversely affecting the Acquiring Companies’ use thereof or their rights thereto. To the knowledge of Parent, no valid basis exists
for any of the foregoing challenges or claims. No act has been done or omitted to be done by the Acquiring Companies, which has, had or could have the effect of dedicating to
the public, or entitling any third party to cancel, forfeit, modify or consider abandoned, any Parent IP Rights that are owned or co-owned by an Acquiring Company, or, except
with respect to Contracts listed in Part 3.8(c) of the Parent Disclosure Schedule, give any Person any ownership or license rights with respect thereto. All necessary registration,
maintenance and renewal fees in respect of the Parent Owned IP Rights have been paid and all necessary documents and certificates have been filed with the relevant
Governmental Body for the purpose of maintaining such Parent Owned IP Rights.

 
(e)           Each Acquiring Company has taken all reasonable measures to protect and maintain the confidentiality of the Trade Secrets included in the Parent

Owned IP Rights. The Acquiring Companies have not divulged, furnished to or made accessible any of their Trade Secrets to any Person except pursuant to an enforceable
written agreement to maintain the confidentiality of such Trade Secrets or in connection with the filing of an application to obtain patent protection for the embodiment of such
Trade Secret, and the Acquiring Companies otherwise take and have taken reasonable measures to maintain the confidentiality of their Trade Secrets. All current and former
officers and employees of, and consultants and independent contractors to, each Acquiring Company who have contributed to the creation or development of any Parent IP
Rights owned or co-owned by an Acquiring Company have assigned all of their respective ownership rights in such IP Rights to such Acquiring Company, and have executed
and delivered to such Acquiring Company an agreement (containing no exceptions or exclusions from the scope of the coverage contained in such Acquiring Company’s
applicable form agreement) regarding the assignment to such Acquiring Company, of any IP Rights arising from services performed for such Acquiring Company by such
Persons, the current forms of which agreements have been made available in a data room or otherwise for review by Company or its advisors. To the knowledge of Parent, no
current or former officers and employees of, or consultants or independent contractors to, any Acquiring Company have breached any material term of any such agreements.
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(f)            To the knowledge of Parent, with respect to third party Patent Rights and Trademark Rights, none of the Acquiring Companies or any of their

respective current activities or products violates or otherwise conflicts with, or has infringed, misappropriated or violated any IP Rights of any third party, and no Acquiring
Company has received any written notice nor are any of them subject to any actual, or to the knowledge of Parent, threatened proceedings, claiming or alleging any of the
foregoing.

 
(g)           To the knowledge of Parent, no Parent Owned IP Rights are being infringed, misappropriated or unlawfully used by any third party nor has a third

party previously infringed, misappropriated or unlawfully used any such Parent Owned IP Rights.
 
(h)           Subject to Parent obtaining the required consents pursuant to Section 6.2(c), neither the execution, delivery or performance of this Agreement by

Parent nor the consummation by Parent of the transactions contemplated by this Agreement will contravene, conflict with or result in the imposition of any additional limitation
on the Acquiring Companies’ right, title or interest in or to any material Parent IP Rights.

 
(i)            To the knowledge of Parent, no funding, facilities, or personnel of any Governmental Body or any public or private university, college or other

educational or research institution were used by any Acquiring Company to develop or create, in whole or in part, any Parent Owned IP Rights.
 
(j)            Each Acquiring Company is, and at all times since January 1, 2015 has been, in material compliance with all Legal Requirements regarding the

protection, storage, use and disclosure of Personal Data collected by such Acquiring Company.
 

3.9          Compliance with Legal Requirements.
 

(a)           Neither Parent nor any of its Subsidiaries is in conflict with, or in default or violation of (i) any Legal Requirement, order, judgment or decree
applicable to Parent or any of its Subsidiaries or by which its or any of their respective properties is bound or affected, or (ii) any Contract to which Parent or any of its
Subsidiaries is a party or by which Parent or any of its Subsidiaries or its or any of their respective properties is bound or affected, except for any conflicts, defaults or violations
which would not have a Parent Material Adverse Effect. No investigation or review by any Governmental Body is pending or threatened against Parent or its Subsidiaries, nor
has any Governmental Body indicated to Parent in writing an intention to conduct the same.
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(b)          Parent and its Subsidiaries hold all permits, licenses, authorizations, variances, exemptions, orders and approvals from Governmental Bodies which

are necessary to the operation of the business of Parent and its Subsidiaries taken as a whole (collectively, the “Parent Permits”). Parent and its Subsidiaries are in compliance in
all material respects with the terms of the Parent Permits. No action, proceeding, revocation proceeding, amendment procedure, writ, injunction or claim is pending or, to the
knowledge of Parent, threatened, which seeks to revoke or limit any Parent Permit. A true, complete and correct list of the Parent Permits is set forth in Part 3.9(b) of the Parent
Disclosure Schedule. The rights and benefits of each Parent Permit will be available to the Surviving Corporation immediately after the Effective Time on terms substantially
identical to those enjoyed by Parent immediately prior to the Effective Time. Parent has provided Company all Parent Permits and correspondence from the FDA or other
comparable Governmental Body.

 
(c)          To the knowledge of Parent, the Acquiring Companies and Persons acting in concert with and on behalf of Parent:
 

(i)             have not used in any capacity the services of any individual or entity debarred, excluded, or disqualified under 21 U.S.C. Section 335a, 42
U.S.C. Section 1320a-7, 21 C.F.R. Section 312.70, or any similar laws, rules or regulations; and

 
(ii)            have not been convicted of any crime or engaged in any conduct that has resulted, or would reasonably be expected to result, in

debarment, exclusion, or disqualification under 21 U.S.C. Section 335a, 42 U.S.C. Section 1320a-7, 21 C.F.R. Section 312.70, or any similar laws, rules regulations.
 

(d)          None of the Acquiring Companies, and (to the knowledge of Parent) no Representative of any of the Acquiring Companies with respect to any
matter relating to any of the Acquiring Companies, has: (i) used any funds for unlawful contributions, gifts, entertainment or other unlawful expenses relating to political
activity; (ii) made any unlawful payment to foreign or domestic government officials or employees or to foreign or domestic political parties or campaigns or violated any
provision of the Foreign Corrupt Practices Act of 1977, as amended; or (iii) made any other unlawful payment.

 
(e)          Except as set forth on Part 3.9(e) of the Parent Disclosure Schedule, no product or product candidate manufactured, tested, distributed, held or

marketed by or on behalf of any of the Acquiring Companies has been recalled, withdrawn, suspended or discontinued (whether voluntarily or otherwise). At no time has any of
the Acquiring Companies received written notice that any Governmental Body or institutional review board or comparable body has commenced, or threatened to initiate, any
proceeding seeking the recall, market withdrawal, suspension or withdrawal of approval, or seizure of any such product or product candidate; the imposition of material sales,
marketing or production restriction on any such product or product candidate; or the suspension, termination or other restriction of preclinical or clinical research with respect to
any such product candidate by or on behalf of any of the Acquiring Companies, including any action regarding any investigator participating in any such research, nor is any
such proceeding pending. Parent has, prior to the execution of this Agreement, provided or made available to Company all information about serious adverse drug experiences
obtained or otherwise received by any of the Acquiring Companies from any source, in the United States or outside the United States, including information derived from
clinical investigations prior to any market authorization approvals, commercial marketing experience, postmarketing clinical investigations, postmarketing
epidemiological/surveillance studies or registries, reports in the scientific literature, and unpublished scientific papers relating to any product or product candidate manufactured,
tested, distributed, held or marketed by any of the Acquiring Companies or any of their licensees in the possession of any of the Acquiring Companies (or to which any of them
has access), except for any adverse drug experiences that would not, or would not reasonably be expected to, individually or in the aggregate, have a Parent Material Adverse
Effect.
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(f)            None of the Acquiring Companies, or to the knowledge of Parent, Persons acting in concert with or on behalf of the Acquiring Companies or any

officers, employees or agents of the same, has with respect to any product that is manufactured, tested, distributed, held or marketed by or on behalf of any of the Acquiring
Companies made an untrue statement of a material fact or fraudulent statement to the FDA or any other Governmental Body, failed to disclose a material fact required to be
disclosed to the FDA or any other Governmental Body, or committed an act, made a statement, or failed to make a statement that, at the time such disclosure was made, would
reasonably be expected to provide a basis for the FDA to invoke its policy respecting “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities” set forth in 56
Fed. Reg. 46191 (September 10, 1991) or any other Governmental Body to invoke any similar policy.

 
(g)           All pre-clinical and clinical studies relating to product or product candidates, conducted by or on behalf of the Acquiring Companies have been, or

are being, conducted in all material respects in compliance with the applicable requirements of the FDA’s Good Laboratory Practice and Good Clinical Practice requirements,
including regulations under 21 C.F.R. Parts 50, 54, 56, 58, 312 and applicable guidance documents, as amended from time to time, the Animal Welfare Act, and all applicable
similar requirements in other jurisdictions, including all requirements relating to protection of human subjects participating in any such clinical studies; provided, however, that
the foregoing representation and warranty is made only to Parent’s knowledge with respect to clinical and pre-clinical studies conducted by any third party on behalf of the
Acquiring Companies.

 
(h)           Each of the Acquiring Companies has filed with the FDA, any other Governmental Body, and any institutional review board or comparable body,

all required notices, supplemental applications, and annual or other reports, including adverse experience reports, with respect to each investigational new drug application or
any comparable foreign regulatory application, related to the manufacture, testing, study, or sale of any of its products or product candidates, as applicable.

 
3.10        Legal Proceedings; Orders.
 

(a)           Except as set forth in Part 3.10(a) of the Parent Disclosure Schedule, there is no pending Legal Proceeding, and (to the knowledge of Parent) no
Person has threatened to commence any Legal Proceeding: (i) that involves any of the Acquiring Companies, any business of any of the Acquiring Companies or any of the
assets owned, leased or used by any of the Acquiring Companies; or (ii) that challenges, or that may have the effect of preventing, delaying, making illegal or otherwise
interfering with, the Merger or any of the other transactions contemplated by this Agreement. None of the Legal Proceedings identified in Part 3.10(a) of the Parent Disclosure
Schedule has had or, if adversely determined, would reasonably be expected to have or result in a Parent Material Adverse Effect. To the knowledge of Parent, no event has
occurred, and no claim, dispute or other condition or circumstance exists, that would reasonably be expected to give rise to or serve as a basis for the commencement of any
Legal Proceeding of the type described in clause “(i)” or clause “(ii)” of the first sentence of this Section 3.10(a).
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(b)           There is no Order to which any of the Acquiring Companies, or any of the assets owned or used by any of the Acquiring Companies, is subject. To

the knowledge of Parent, no officer or other key employee of any of the Acquiring Companies is subject to any Order that prohibits such officer or other employee from
engaging in or continuing any conduct, activity or practice relating to the business of any of the Acquiring Companies.

 
3.11        Brokers’ And Finders’ Fees. Except as set forth in Part 3.11 of the Parent Disclosure Schedule, no broker, finder or investment banker is entitled to any

brokerage, finder’s or other fee or commission in connection with the Merger or any of the other transactions contemplated by this Agreement based upon arrangements made by
or on behalf of any of the Acquiring Companies. Parent has furnished to Company accurate and complete copies of all agreements under which any such fees, commissions or
other amounts have been paid or may become payable and all indemnification and other agreements related to the engagement of any Persons listed on Part 3.11 of the
Company Disclosure Schedule.

 
3.12        Employee Benefit Plans.
 

(a)           Part 3.12(a) of the Parent Disclosure Schedule sets forth, as of the date of this Agreement, a complete and accurate list of each plan, program,
policy, practice, contract, agreement or other arrangement providing for employment, compensation, retirement, pension, deferred compensation, loans, severance, separation,
relocation, repatriation, expatriation, visas, work permits, termination pay, performance awards, bonus, incentive, stock option, stock purchase, stock bonus, phantom stock,
stock appreciation right, supplemental retirement, profit sharing, fringe benefits, cafeteria benefits, medical benefits, life insurance, disability benefits, accident benefits, salary
continuation, accrued leave, vacation, sabbatical, sick pay, sick leave, unemployment benefits or other benefits, whether written or unwritten, including each “voluntary
employees’ beneficiary association” under Section 501(c)(9) of the Code and each “employee benefit plan” within the meaning of Section 3(3) of ERISA, in each case, for
active, retired or former employees, directors or consultants, which is currently sponsored, maintained, contributed to, or required to be contributed to or with respect to which
any potential liability is borne by Parent or any ERISA Affiliate of Parent (collectively, the “Parent Employee Plans”). Neither Parent nor, to the knowledge of Parent, any
other person or entity, has made any commitment to modify, change or terminate any Parent Employee Plan, other than with respect to a modification, change or termination
required by Legal Requirements. There are no loans by Parent to any of its officers, employees, contractors or directors outstanding on the date hereof, except pursuant to loans
under any Parent Employee Plan intended to qualify under Section 401(k) of the Code, and there have never been any loans by Parent subject to Regulation U of the Board of
Governors of the Federal Reserve System as from time to time in effect and any successor to all or a portion thereof establishing margin requirements.

 

41



 

 
(b)            Parent has made available to Company true and complete copies of each of the Parent Employee Plans and all material related plan documents,

including trust documents, group annuity contracts, plan amendments, Insurance Policies or contracts, participant agreements, employee booklets, administrative service
agreements, summary plan descriptions, compliance and nondiscrimination tests (including 401(k) and 401(m) tests) for the last three plan years, standard COBRA forms and
related notices, registration statements and prospectuses and, to the extent still in its possession, any material employee communications relating thereto. With respect to each
Parent Employee Plan that is subject to ERISA reporting requirements, Parent has made available in a data room for review by Company copies of the Form 5500 reports filed
for the last three (3) plan years. Parent has made available for review by Company the most recent Determination Letter issued with respect to each such Parent Employee Plan,
and to Parent’s knowledge, nothing has occurred since the issuance of each such letter that would reasonably be expected to cause the loss of the tax-qualified status of any
Parent Employee Plan subject to Code Section 401(a). Parent has made available in a data room for review by Company all filings made by Parent or any ERISA Affiliate of
Parent with any Governmental Body with respect to any Parent Employee Plan to the extent relevant to any ongoing obligation or liability of Parent, including any filings under
the IRS’ Employee Plans Compliance Resolution System Program or any of its predecessors or the Department of Labor Delinquent Filer Program.

 
(c)            Each Parent Employee Plan is being, and has been, administered substantially in accordance with its terms and in material compliance with the

requirements prescribed by any and all Legal Requirements (including ERISA and the Code). Parent and each ERISA Affiliate of Parent are not in material default under or
material violation of, and have no knowledge of any material default or material violation by any other party to, any of the Parent Employee Plans. Any Parent Employee Plan
intended to be qualified under Section 401(a) of the Code has either obtained from the Internal Revenue Service a favorable Determination Letter as to its qualified status under
the Code, including all currently effective amendments to the Code, and the corresponding related exemption of its trust from United States federal income taxation under
Section 501(a) of the Code, if applicable, or has applied to the Internal Revenue Service for such favorable Determination Letter within the remedial amendment period under
Section 401(b) of the Code. None of the Parent Employee Plans promises or provides retiree medical or other retiree welfare benefits to any person. Parent has not engaged in,
or participated in, any transaction which would be considered a non-exempt “prohibited transaction,” as such term is defined in Section 406 of ERISA or Section 4975 of the
Code, and to Parent’s knowledge, no other third-party fiduciary and/or party-in-interest has engaged in any such “prohibited transaction” with respect to any Parent Employee
Plan. Neither Parent nor any ERISA Affiliate of Parent is subject to any liability or penalty under Sections 4976 through 4980 of the Code or Title I of ERISA with respect to
any Parent Employee Plan. All contributions required to be made by Parent or any ERISA Affiliate of Parent to any Parent Employee Plan have been timely paid or accrued on
the most recent Parent Financials on file with the SEC, if required under GAAP. With respect to each Parent Employee Plan, no “reportable event” within the meaning of
Section 4043 of ERISA (excluding any such event for which the thirty (30) day notice requirement has been waived under the regulations to Section 4043 of ERISA) has
occurred, nor has any event described in Section 4062, 4063 or 4041 or ERISA occurred. Each Parent Employee Plan subject to ERISA has prepared in good faith and timely
filed all requisite governmental reports, which were true and correct in all material respects as of the date filed, and has properly and timely filed and distributed or posted all
notices and reports to employees required to be filed, distributed or posted with respect to each such Parent Employee Plan. No suit, administrative proceeding or action has
been brought, or to the knowledge of Parent is overtly threatened in communication with Parent, against or with respect to any such Parent Employee Plan, including any audit
or inquiry by the Internal Revenue Service or the United States Department of Labor (other than routine claims for benefits arising under such plans). There has been no
amendment to, or written interpretation or announcement by Parent or any ERISA Affiliate of Parent regarding any Parent Employee Plan that would materially increase the
expense of maintaining such Parent Employee Plan above the level of expense incurred with respect to that plan for the fiscal year ended September 30, 2018. None of the
assets of Parent or any ERISA Affiliate of Parent is, or may reasonably be expected to become, the subject of any lien arising under Section 302 of ERISA or Section 412(n) of
the Code. All contributions and payments to the Parent Employee Plans are deductible under Section 162 or 404 of the Code. No assets of any Parent Employee Plan are subject
to a material amount of Tax as unrelated business taxable income under Section 511 of the Code, and no excise Tax could be imposed upon Parent under Chapter 43 of the
Code. With respect to the Parent Employee Plans, no event has occurred and, to the knowledge of Parent, there exists no condition or set of circumstances in connection with
which Parent would reasonably expect to be subject to any material liability (other than for liabilities with respect to routine benefit claims) under the terms of, or with respect
to, such Parent Employee Plans, ERISA, the Code or any other applicable Legal Requirement.
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(d)            Since October 1, 2013, neither Parent nor any ERISA Affiliate of Parent has maintained, established, sponsored, participated in or contributed to,

or is obligated to contribute to, or otherwise incurred any obligation or liability (including any contingent liability) under, any “multiemployer plan” (as defined in Section 3(37)
of ERISA) or any “pension plan” (as defined in Section 3(2) of ERISA) subject to Title IV of ERISA or Section 412 of the Code. Neither Parent nor any ERISA Affiliate of
Parent has, as of the date of this Agreement, any actual or potential withdrawal liability (including any contingent liability) for any complete or partial withdrawal (as defined in
Sections 4203 and 4205 of ERISA) from any multiemployer plan.

 
(e)            Neither Parent nor any ERISA Affiliate of Parent has ever maintained, established, sponsored, participated in or contributed to any self-insured plan

that is governed by ERISA and that provides benefits to employees (including any such plan pursuant to which a stop loss policy or contract applies).
 
(f)            With respect to each Parent Employee Plan, Parent is in material compliance with (i) the applicable health care continuation and notice provisions

of COBRA and the regulations thereunder or any state Legal Requirement governing health care coverage extension or continuation; (ii) the applicable requirements of the
Family and Medical Leave Act of 1993 and the regulations thereunder; (iii) the applicable requirements of the HIPAA; and (iv) the applicable requirements of the Cancer
Rights Act of 1998. Parent has no material unsatisfied obligations to any employees, former employees or qualified beneficiaries pursuant to COBRA, HIPAA or any state
Legal Requirement governing health care coverage extension or continuation.
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(g)           Each Parent Employee Plan that is a “nonqualified deferred compensation plan” subject to Section 409A of the Code has been operated in good

faith compliance with, or is otherwise exempt from, Section 409A of the Code. No outstanding stock right (as defined in Treasury Regulation 1.409A-1(l)) has been granted to
any active, retired or former employees, directors or consultants that (i) has an exercise price that has been or may be less than the fair market value of the underlying equity as
of the date such option or right was granted, as determined by the board of directors of Parent in good faith, (ii) has any feature for the deferral of compensation other than the
deferral of recognition of income until the later of exercise or disposition of such option or rights, or (iii) has been granted after September 30, 2017, with respect to any class of
stock that is not “service recipient stock” (within the meaning of applicable regulations under Section 409A of the Code). No compensation payable by Parent or any ERISA
Affiliate of Parent will be or has been reportable as nonqualified deferred compensation in the gross income of any individual or entity as a result of the operation of Section
409A of the Code that would be subject to the excise and penalty taxes arising thereunder.

 
(h)           Other than as specifically contemplated by this Agreement or as otherwise required under applicable Legal Requirements, the consummation of the

Merger will not (i) entitle any current or former employee or other service provider of Parent or any ERISA Affiliate of Parent to severance benefits or any other payment
(including unemployment compensation, golden parachute, bonus or benefits under any Parent Employee Plan), except as expressly provided in Part 3.12(h) of the Parent
Disclosure Schedule; (ii) accelerate the time of payment or vesting of any such benefits or increase the amount of compensation due any such employee or service provider; (iii)
result in the forgiveness of any indebtedness; (iv) result in any obligation to fund future benefits under any Parent Employee Plan; or (v) result in the imposition of any
restrictions with respect to the amendment or termination of any of Parent Employee Plans. No benefit payable or that may become payable by Parent pursuant to any Parent
Employee Plan in connection with the transactions contemplated by this Agreement or as a result of or arising under this Agreement will constitute an “excess parachute
payment” (as defined in Section 280G(b)(1) of the Code) subject to the imposition of an excise Tax under Section 4999 of the Code or the deduction for which would be
disallowed by reason of Section 280G of the Code. Each Parent Employee Plan can be amended, terminated or otherwise discontinued after the Effective Time in accordance
with its terms, without material liability to Parent other than ordinary administration expenses typically incurred in a termination event.

 
(i)            Parent is not a party to any contract, agreement, plan or arrangement, including but not limited to the provisions of this Agreement, covering any

employee or former employee of Parent that, individually or in the aggregate, would reasonably be expected to give rise to the payment of any material amount that would be
subject to the deductibility limits of Section 404 of the Code.

 
(j)            Parent does not sponsor, contribute to or have any liability with respect to any employee benefit plan, program or arrangement that provides benefits

to non–resident aliens with no United States source income outside of the United States.
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(k)           With respect to each Parent Employee Plan that is an “employee welfare benefit plan” within the meaning of Section 3(2) of ERISA, other than any

health care reimbursement plan under Section 125 of the Code, all claims incurred (including claims incurred but not reported) by employees, former employees and their
dependents thereunder for which Parent is, or will become, liable are (i) insured pursuant to a contract of insurance whereby the insurance company bears any risk of loss with
respect to such claims, (ii) covered under a contract with an HMO pursuant to which the HMO bears the liability for such claims, or (iii) reflected as a liability or accrued for on
the most recent Parent Financials on file with the SEC.

 
3.13        Title to Assets; Condition Of Equipment.
 

(a)           Parent owns, and has good, valid and marketable title to, all tangible assets purported to be owned by it, including: (x) all assets reflected on the
Parent Financials (except for inventory sold or otherwise disposed of in the ordinary course of business since the date of the Parent Financials); and (y) all other assets reflected
in the books and records of Parent as being owned by Parent. All of said assets are owned by Parent free and clear of any Encumbrances, except for (i) any lien for current taxes
not yet due and payable, (ii) minor liens that have arisen in the ordinary course of business and that do not (in any case or in the aggregate) materially detract from the value of
the assets subject thereto or materially impair the operations of Parent, and (iii) liens described in Part 3.13(a) of the Parent Disclosure Schedule. Parent is the lessee of, and
holds valid leasehold interests in, all assets purported to have been leased by it, including: (A) all assets reflected as leased on the Parent Financials; and (B) all other assets
reflected in the books and records of Parent as being leased to Parent, and Parent enjoy undisturbed possession of such leased assets.

 
(b)           All material items of equipment and other tangible assets owned by or leased to Parent are adequate for the uses to which they are being put, are in

good condition and repair (ordinary wear and tear excepted) and are adequate for the conduct of the business of Parent in the manner in which such businesses are currently
being conducted immediately prior to the Effective Time. Since October 1, 2015, the Acquiring Companies do not own and have never owned any real property or any interest
in real property, except for the leaseholds created under the real property leases identified in Part 3.13(b) of the Parent Disclosure Schedule.

 
3.14        Environmental Matters.
 

(a)           No underground storage tanks and no amount of any substance that has been designated by any Governmental Body or by applicable federal, state
or local Legal Requirement, to be a Hazardous Material, but excluding office and janitorial supplies, are present, as a result of the deliberate actions of Parent or Merger Sub, or,
to Parent’s knowledge, as a result of any actions of any third party or otherwise, in, on or under any property, including the land and the improvements, ground water and
surface water thereof, that Parent or Merger Sub currently or, to the knowledge of Parent, formerly owned, operated, occupied or leased.

 
(b)           Neither Parent nor Merger Sub has transported, stored, used, manufactured, disposed of, released or exposed its employees or others to Hazardous

Materials, under circumstances reasonably expected to give rise to any material liability or obligation under any environmental Legal Requirement in violation of any Legal
Requirement in effect on or before the date hereof, and neither Parent nor Merger Sub has engaged in any Hazardous Material Activities in violation of any Legal Requirement
promulgated by any Governmental Body in effect prior to or as of the date hereof to prohibit, regulate or control Hazardous Materials or any Hazardous Material Activity.
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(c)           Parent and Merger Sub currently hold all environmental approvals, permits, licenses, clearances and consents (the “Parent Environmental Permits”)

necessary for the conduct of Parent’s and Merger Sub’s Hazardous Material Activities and other businesses of Parent and Merger Sub as such activities and businesses are
currently being conducted, except where the failure to so hold would not have a Parent Material Adverse Effect.

 
(d)           No material action, proceeding, revocation proceeding, amendment procedure, writ, injunction or claim is pending, threatened concerning any

Parent Environmental Permit, Hazardous Material or any Hazardous Material Activity of Parent or Merger Sub. Parent has received no written notice of, and there is no legal
action pending, or to the knowledge of Parent, threatened against an Acquiring Company which could involve Parent or Merger Sub in any environmental litigation or impose
upon Parent or Merger Sub in any environmental liability.

 
3.15        Labor Matters.
 

(a)           Part 3.15(a) of the Parent Disclosure Schedule sets forth a true, complete and correct list of all current employees of Parent and Merger Sub along
with their position, hire date, the current and prior year actual compensation and annual rate of compensation (including base salary and the target amount of any bonuses to
which such employee may be eligible). To Parent’s knowledge, no key employee or group of employees has threatened to terminate employment with Parent or has plans to
terminate such employment.

 
(b)           Parent is not a party to or bound by any collective bargaining agreement, nor has it experienced any strikes, grievances, claims of unfair labor

practices or other collective bargaining disputes. To Parent’s knowledge, there has not been within the past three (3) years through the date hereof, nor is there pending on the
date hereof (i) any strike, slowdown, picketing or work stoppage against Parent or any of its Subsidiaries by or with respect to any current employees of Parent or any of its
Subsidiaries or former employees of Parent or any of its Subsidiaries, or (ii) any organizational campaigns, petitions or other activities or proceedings of any labor union,
workers’ council or labor organization Parent or any of its Subsidiaries seeking recognition of a collective bargaining unit with respect to, or otherwise attempting to represent,
any current employees of Parent or any of its Subsidiaries or to compel Parent or any of its Subsidiaries to bargain with any such labor union, workers’ council or labor
organization.

 
(c)           Except as set forth on Part 3.15(a) of the Parent Disclosure Schedule, neither Parent nor Merger Sub is a party to any written or oral: (i) agreement

with any current or former employee the benefits of which are contingent upon, or the terms of which will be materially altered by, the consummation of the Merger or other
transactions contemplated by this Agreement; (ii) agreement with any current or former employee of Parent providing any term of employment or compensation guarantee
extending for a period longer than one year from the date hereof or for the payment of compensation in excess of $100,000 per annum; or (iii) agreement or plan the benefits of
which will be increased, or the vesting of the benefits of which will be accelerated, upon the consummation of the Merger.
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(d)          No employee of the Parent or Merger Sub is in breach of any contact which imposes a restriction on the right or ability of such employee from (A)

competing with any other Person; (B) developing, selling, supplying, distributing, offering, supporting or servicing any product or any technology or other asset to or for any
other Person; (C) performing services for any other Person; or (D) transacting business with any other Person.

 
3.16        Parent Contracts.
 

(a)          Except as set forth in the most recent exhibit list on Parent’s Form 10-K for the year ended September 30, 2018 or Part 3.16 of the Parent Disclosure
Schedule, neither Parent nor any of its Subsidiaries is a party to or is bound by:

 
(i)             any management, employment, severance, retention, transaction bonus, change in control, consulting, relocation, repatriation or

expatriation agreement or other similar Contract between: (i) any of the Acquiring Companies or any of their ERISA Affiliates; and (ii) any active, retired or former employees,
directors or material consultants of any Acquiring Company or any of their ERISA Affiliates, other than any such Contract that is terminable “at will” (or following a notice
period imposed by applicable Legal Requirements or, in the case of consulting agreements, following the notice period required in the Contract) without any obligation on the
part of any Acquiring Company or any of their ERISA Affiliates to make any severance, termination, change in control or similar payment or to provide any benefit, other than
severance payments required to be made by any Acquiring Company under applicable foreign Legal Requirements;

 
(ii)            any Contract identified or required to be identified in Part 3.8(b), Part 3.8(c) or Part 3.13(b) of the Parent Disclosure Schedule;
 
(iii)           any Contract with any distributor, reseller or sales representative;
 
(iv)           any Contract with any manufacturer, vendor, or other Person for the supply of materials or performance of services by such third party to

Parent in relation to the manufacture of Parent’s products or product candidates;
 
(v)            any agreement or plan, including, without limitation, any stock option plan, stock appreciation right plan or stock purchase plan, any of

the benefits of which will be increased, or the vesting of benefits of which will be accelerated, by the occurrence of any of the transactions contemplated by this Agreement or
the value of any of the benefits of which will be calculated on the basis of any of the transactions contemplated by this Agreement;

 
(vi)           any Contract incorporating or relating to any guaranty, any warranty, any sharing of liabilities or any indemnity not entered into in the

ordinary course of business, including any indemnification agreements between Parent or any of its Subsidiaries and any of its officers or directors;
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(vii)          any Contract imposing any restriction on the right or ability of any Acquiring Company: (A) to compete with any other Person; (B) to

acquire any product or other asset or any services from any other Person; (C) to solicit, hire or retain any Person as a director, an officer or other employee, a consultant or an
independent contractor; (D) to develop, sell, supply, distribute, offer, support or service any product or any technology or other asset to or for any other Person; (E) to perform
services for any other Person; or (F) to transact business with any other Person;

 
(viii)         any agreement, Contract or commitment currently in force relating to the disposition or acquisition of assets not in the ordinary course of

business or any ownership interest in any corporation, partnership, joint venture or other business enterprise;
 
(ix)           any Contract currently in effect or in effect at any time within the past five (5) years involving the acquisition or disposition, directly or

indirectly (by merger or otherwise), of assets or capital stock or other equity interests or pursuant to which any Acquiring Company has continuing indemnification, guarantee,
“earn-out” or other contingent payment obligations;

 
(x)            any Contract, mortgage, indenture, loan or credit agreement, security agreement or other agreement or instrument relating to the

borrowing of money or extension of credit;
 
(xi)           any joint marketing or development agreement;
 
(xii)          any Contract that would reasonably be expected to have a material effect on the ability of any Acquiring Company to perform any of its

obligations under this Agreement, or to consummate any of the transactions contemplated by this Agreement;
 
(xiii)         any Contract that provides for: (A) any right of first refusal, right of first negotiation, right of first notification or similar right with respect

to any securities or assets of any Acquiring Company; or (B) any “no shop” provision or similar exclusivity provision with respect to any securities or assets of any Acquiring
Company;

 
(xiv)         any Contract relating to collective bargaining;
 
(xv)          any Contract that requires a consent to or otherwise contains a provision relating to a “change of control;”
 
(xvi)         any Contract that contemplates or involves the payment or delivery of cash or other consideration in an amount or having a value in excess

of $50,000 in the aggregate, or contemplates or involves the performance of services having a value in excess of $50,000 in the aggregate; or
 
(xvii)        any Contract that does not allow Parent or Subsidiary to terminate the Contract for convenience with no more than sixty (60) days prior

notice to the other party and without the payment of any rebate, chargeback, penalty or other amount to such third party in connection with any such termination in an amount or
having a value in excess of $100,000 in the aggregate.
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(b)           Parent has delivered to Company an accurate and complete copy of each Contract listed or required to be listed in Part 3.16 of the Parent Disclosure

Schedule (any such Contract, including any Contract that would be listed in Part 3.16 but for its inclusion in the most recent exhibit list of Parent’s Form 10-K for the year
ended September 30, 2018, a “Parent Contract”). Neither Parent nor any of its Subsidiaries, nor to Parent’s knowledge any other party to a Parent Contract, has breached or
violated in any material respect or materially defaulted under, or received notice that it has breached, violated or defaulted under, any of the terms or conditions of any of the
Parent Contracts. To the knowledge of Parent, no event has occurred, and no circumstance or condition exists, that (with or without notice or lapse of time) would reasonably be
expected to: (i) result in a violation or breach in any material respect of any of the provisions of any Parent Contract; (ii) give any Person the right to declare a default in any
material respect under any Parent Contract; (iii) give any Person the right to receive or require a rebate, chargeback, penalty or change in delivery schedule under any Parent
Contract; (iv) give any Person the right to accelerate the maturity or performance of any Parent Contract; or (v) give any Person the right to cancel, terminate or modify any
Parent Contract. Each Parent Contract is valid, binding, enforceable and in full force and effect except as enforceability may be limited by bankruptcy and other similar laws and
general principles of equity.

 
3.17        Books And Records. The minute books of Parent and its Subsidiaries made available to Company or counsel for Company are the only minute books of

Parent and contain accurate summaries, in all material respects, of all meetings of directors (or committees thereof) and stockholders or actions by written consent since October
1, 2014. The books and records of Company accurately reflect in all material respects the assets, liabilities, business, financial condition and results of operations of Company
and have been maintained in accordance with good business and bookkeeping practices.

 
3.18        Insurance.
 

(a)            Part 3.18(a) of the Parent Disclosure Schedule sets forth each Insurance Policy to which any Acquiring Company is a party. Such Insurance
Policies are in full force and effect, maintained with reputable companies against loss relating to the business, operations and properties and such other risks as companies
engaged in similar business as the Acquiring Companies would, in accordance with good business practice, customarily insure. All premiums due and payable under such
Insurance Policies have been paid on a timely basis and each Acquiring Company is in compliance in all material respects with all other terms thereof. True, complete and
correct copies of such Insurance Policies have been made available to Company.

 
(b)            There are no material claims pending as to which coverage has been questioned, denied or disputed. All material claims thereunder have been filed

in a due and timely fashion and no Acquiring Company has been refused insurance for which it has applied or had any policy of insurance terminated (other than at its request),
nor has any Acquiring Company received notice from any insurance carrier that: (i) such insurance will be canceled or that coverage thereunder will be reduced or eliminated
(which has not been remedied); or (ii) premium costs with respect to such insurance will be increased, other than premium increases in the ordinary course of business
applicable on their terms to all holders of similar policies.
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3.19        Interested Party Transactions. Except as set forth in the Parent SEC Documents, no event has occurred during the past three (3) years that would be

required to be reported by Parent as a Certain Relationship or Related Transaction pursuant to Item 404 of Regulation S-K.
 
3.20        Opinion of Financial Advisor. The board of directors of Parent has received an opinion of Roth Capital Partners LLC, financial advisor to Parent, dated the

date of this Agreement, to the effect that the consideration to be paid is fair to Parent from a financial point of view. Parent will furnish an accurate and complete copy of said
opinion to Company for informational purposes only promptly after the date hereof.

 
3.21        Shell Company Status. Parent is not an issuer identified in Rule 144(i)(1)(i) of the Securities Act.
 
3.22        Accounts Receivable. All accounts receivable of Parent reflected on the most recent Parent Financials on file with the SEC are valid, current and collectible

(within thirty (30) days after the date on which it first became due and payable) without any counterclaim or set off. All accounts receivable of Company that have arisen since
the date of the most recent Parent Financials on file with the SEC are valid, current and collectible (within thirty (30) days after the date on which it first became due and
payable), without any counterclaim or set off.

 
3.23        Suppliers; Effect Of Transaction.
 

(a)           Part 3.23(a) of the Parent Disclosure Schedule sets forth a true, complete and correct list of each supplier that supplies any significant product or
service to any Acquiring Company. Since September 30, 2018, there has not been: (i) any materially adverse change in the business relationship of any Acquiring Company
with any supplier listed or required to be listed in Part 3.23(a) of the Parent Disclosure Schedule; or (ii) any change in any material term (including credit terms) of the sales
agreements or related agreements with any such supplier.

 
(b)           No creditor, supplier, employee, client, customer or other Person having a business relationship with any Acquiring Company has informed any

Acquiring Company that such Person intends to materially change its relationship with Parent or Merger Sub because of the transactions contemplated by this Agreement or
otherwise.

 
3.24        Government Contracts. Parent has not been suspended or debarred from bidding on contracts with any Governmental Body, and no such suspension or

debarment has been initiated or threatened. The consummation of the Merger and other transactions contemplated by this Agreement will not result in any such suspension or
debarment of Company or Parent (assuming that no such suspension or debarment will result solely from the identity of Parent).
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ARTICLE 4

CONDUCT OF BUSINESS PENDING THE MERGER
 

4.1          Conduct of Company Business. During the period from the date of this Agreement and continuing until the earlier of the termination of this Agreement
pursuant to its terms or the Effective Time (the “Pre-Closing Period”), Company agrees, except to the extent that Parent consents in writing and except to the extent as
necessary to effect the transactions contemplated by the Company Stockholder Matters, to carry on its business in accordance with good commercial practice and to carry on its
business in the usual, regular and ordinary course, in substantially the same manner as heretofore conducted, to pay its debts and Taxes when due subject to good faith disputes
over such debts or Taxes, to pay or perform other material obligations when due, and use its commercially reasonable efforts consistent with past practices and policies to
preserve intact its present business organization, keep available the services of its present officers and key employees and preserve its relationships with key customers,
suppliers, distributors, licensors, licensees, and others with which it has business dealings. In addition, without limiting the foregoing, other than as expressly contemplated by
this Agreement, without obtaining the written consent of Parent, Company will not do any of the following:

 
(a)           amend or otherwise change its certificate of incorporation or bylaws, or otherwise alter its corporate structure through merger, liquidation,

reorganization or otherwise, except to effectuate a forward stock split of the Company Common Stock;
 
(b)           issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale, pledge, disposition or encumbrance of, any shares of capital stock of any

class, or any options, warrants, convertible securities or other rights of any kind to acquire any shares of capital stock, or any other ownership interest (including, without
limitation, any phantom interest) (except for the issuance of shares of common stock issuable pursuant to employee stock options under currently existing employee stock
option plans or pursuant to currently outstanding warrants or convertible notes, as the case may be, which options, warrants, convertible notes or rights, as the case may be, are
outstanding on the date hereof or pursuant to the Convertible Notes Conversion);

 
(c)           redeem, repurchase or otherwise acquire, directly or indirectly, any shares of Company Capital Stock (other than pursuant a repurchase right in

favor of Company with respect to unvested shares at no more than cost);
 
(d)           incur any indebtedness or guarantee any indebtedness for borrowed money or issue or sell any debt securities or guarantee any debt securities or

other obligations of others or sell, pledge, dispose of or create an Encumbrance over any assets (except for (i) sales of assets in the ordinary course of business and in a manner
consistent with past practice; and (ii) dispositions of obsolete or worthless assets);

 
(e)           accelerate, amend or change the period (or permit any acceleration, amendment or change) of exercisability of options or warrants or authorize cash

payments in exchange for any options, except as may be required under the Company Warrant, any Company Option Plan, Contract or this Agreement or as may be required by
applicable Legal Requirements;

 
(f)            (i) declare, set aside, make or pay any dividend or other distribution (whether in cash, stock or property or any combination thereof) in respect of

any of its capital stock, (ii) split, combine or reclassify any of its capital stock or issue or authorize or propose the issuance of any other securities in respect of, in lieu of or in
substitution for shares of its capital stock or (iii) amend the terms of, repurchase, redeem or otherwise acquire any of its securities, or propose to do any of the foregoing;
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(g)           sell, assign, transfer, license, sublicense or otherwise dispose of any Company IP Rights (other than pursuant to non-exclusive licenses in the

ordinary course of business consistent with past practice);
 
(h)           (i) acquire (by merger, consolidation, or acquisition of stock or assets) any corporation, partnership or other business organization or division

thereof or any other material property or assets; (ii) enter into or amend any material terms of any Company Contract or grant any release or relinquishment of any material
rights under any Company Contract; (iii) authorize any capital expenditures or purchase of fixed assets which are, in the aggregate, in excess of $50,000, taken as a whole; or
(iv) enter into or amend any contract, agreement, commitment or arrangement to effect any of the matters prohibited by this Section 4.1(h)(i) through (iii);

 
(i)            forgive any loans to any Person, including its employees, officers, directors or Affiliates;
 
(j)            increase the compensation payable or to become payable to its directors, officers, employees or consultants or grant any severance or termination

pay to, or enter into any employment or severance agreement with, any director, officer (except for officers who are terminated on an involuntary basis), employee or
consultant, or establish, adopt, enter into or amend any collective bargaining, bonus, profit sharing, thrift, compensation, stock option, restricted stock, pension, retirement,
deferred compensation, employment, termination, severance or other plan, agreement, trust, fund, policy or arrangement for the benefit of any such director, officer, consultant
or employee, except for contributions required by Legal Requirements, bonus awards in the ordinary course of business consistent with past practice or bonus awards contingent
upon the completion of the transactions contemplated by this Agreement;

 
(k)           take any action, other than as required by applicable Legal Requirements or GAAP, to change accounting policies or procedures;
 
(l)            make or change any material tax election inconsistent with past practices, adopt or change any Tax accounting method, or settle or compromise any

material federal, state, local or foreign tax liability or agree to an extension of a statute of limitations for any assessment of any tax, settle or compromise any material Tax
claim, audit, or assessment for an amount materially in excess of the amount reserved or accrued on the Company Balance Sheet, or amend any material Tax Returns or file
claims for material Tax refunds;

 
(m)          pay, discharge or satisfy any claims, liabilities or obligations (absolute, accrued, asserted or unasserted, contingent or otherwise), other than the

payment, discharge or satisfaction of liabilities reflected or reserved against in the financial statements of Company, or incurred in the ordinary course of business and consistent
with past practice;

 
(n)           enter into any material partnership arrangements, joint development agreements or strategic alliances;
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(o)           initiate any litigation, action, suit, proceeding, claim or arbitration or settle or agree to settle any litigation, action, suit, proceeding, claim or

arbitration (except in connection with this Agreement);
 
(p)           make any material expenditure outside of the ordinary course of business or that is inconsistent with past practices (provided that nothing herein

shall prevent Company from making payments on expenses incurred prior to the date of this Agreement); and
 
(q)           take, or agree in writing or otherwise to take, any of the actions described in Sections 4.1(a) through (p) above, or any action which would make any

of the representations or warranties of such Party contained in this Agreement untrue or incorrect or prevent such Party from performing or cause such Party not to perform its
covenants hereunder or result in any of the conditions to the Merger set forth herein not being satisfied.

 
The Parties acknowledge and agree that (i) nothing contained in this Agreement shall give Parent, directly or indirectly, the right to control or direct Company’s operations prior
to the Effective Time, (ii) prior to the Effective Time, Company shall exercise, consistent with the terms and conditions of this Agreement, complete control and supervision
over its operations, and (iii) notwithstanding anything contrary set forth in this Agreement, no consent of Parent will be required with respect to any matter set forth in this
Agreement to the extent the requirement of such consent would violate any applicable Legal Requirements.
 
The Parties further acknowledge and agree that nothing contained in this Agreement shall prohibit or restrict Company from taking any action necessary or appropriate
(including marketing efforts) in accordance with applicable securities laws and in accordance with the terms and conditions hereof, to authorize, issue or sell not less than
$4,000,000 of equity securities (including securities convertible, exercisable or exchangeable into such equity securities) of Company prior to the Effective Time (the
“Additional Company Funding”), provided that the securities of Company issued in any such Additional Company Funding shall be included in the calculation of the
Exchange Ratio. Parent will, subject to the terms and conditions hereof, take all commercially reasonable efforts in order to cooperate with the issuance of debt or equity
securities in accordance with this paragraph. The Parties further acknowledge that, subject to the terms and conditions hereof, (A) Company may issue or sell up to an aggregate
of $4,000,000 in Additional Company Funding without the consent of Parent and (B) Company may issue or sell more than $4,000,000 in Additional Company Funding with
the written consent of Parent. Company and Parent acknowledge and agree that an Additional Company Funding is subject to the following terms and conditions: (i) the terms
of any such Additional Company Funding shall be as approved by a majority of Company’s directors that are disinterested with respect to such Additional Company Funding
(but in no event shall more than one disinterested director fail to approve such terms), in full compliance with their fiduciary duties; and (ii) all agreements relating to such
Additional Company Funding shall, prior to their execution, be provided to Parent for review and Company shall, in good faith, consider any comments to such documents that
Parent may have.
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4.2          Conduct of Parent Business. During the Pre-Closing Period, Parent agrees, except to the extent that Company consents in writing, to carry on its business in

accordance with good commercial practice and to carry on its business in the usual, regular and ordinary course, in substantially the same manner as heretofore conducted, to
pay its debts and Taxes when due subject to good faith disputes over such debts or Taxes, to pay or perform other material obligations when due, and use its commercially
reasonable efforts consistent with past practices and policies to preserve intact its present business organization, keep available the services of its present officers and key
employees and preserve its relationships with key customers, suppliers, distributors, licensors, licensees, and others with which it has business dealings. In addition, without
limiting the foregoing, other than as expressly contemplated by this Agreement, without obtaining the written consent of Company, Parent will not, and will not permit its
Subsidiaries to, do any of the following:

 
(a)            except for the Parent Amended and Restated Charter and to effectuate a reverse stock split of the Parent Common Stock, amend or otherwise

change its certificate of incorporation or bylaws, or otherwise alter its corporate structure through merger, liquidation, reorganization or otherwise;
 
(b)            issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale, pledge, disposition or encumbrance of, any shares of capital stock of any

class, or any options, warrants, convertible securities or other rights of any kind to acquire any shares of capital stock, or any other ownership interest (including, without
limitation, any phantom interest) (except for the issuance of shares of common stock issuable pursuant to employee stock options under currently existing employee stock
option plans or pursuant to currently outstanding warrants, as the case may be, which options, warrants or rights, as the case may be, are outstanding on the date hereof);

 
(c)            redeem, repurchase or otherwise acquire, directly or indirectly, any shares of Parent Capital Stock;
 
(d)            incur any indebtedness or guarantee any indebtedness for borrowed money or issue or sell any debt securities or guarantee any debt securities or

other obligations of others or sell, pledge, dispose of or create an Encumbrance over any assets (except for (i) sales of assets in the ordinary course of business and in a manner
consistent with past practice, and (ii) dispositions of obsolete or worthless assets);

 
(e)            accelerate, amend or change the period (or permit any acceleration, amendment or change) of exercisability of options or warrants or authorize cash

payments in exchange for any options, in each case, other than as set forth in Part 4.2(e) of the Parent Disclosure Schedule;
 
(f)            (i) declare, set aside, make or pay any dividend or other distribution (whether in cash, stock or property or any combination thereof) in respect of

any of its capital stock, except that a wholly owned Subsidiary may declare and pay a dividend to its parent, (ii) split, combine or reclassify any of its capital stock or issue or
authorize or propose the issuance of any other securities in respect of, in lieu of or in substitution for shares of its capital stock or (iii) amend the terms of, repurchase, redeem or
otherwise acquire, or permit any Subsidiary to repurchase, redeem or otherwise acquire, any of its securities or any securities of its Subsidiaries, or propose to do any of the
foregoing;
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(g)           sell, assign, transfer, license, sublicense or otherwise dispose of any Parent IP Rights (other than pursuant to non-exclusive licenses in the ordinary

course of business consistent with past practice);
 
(h)           (i) acquire (by merger, consolidation, or acquisition of stock or assets) any corporation, partnership or other business organization or division

thereof or any other material property or assets; (ii) enter into or amend any material terms of any Parent Contract or grant any release or relinquishment of any material rights
under any Parent Contract; (iii) authorize any capital expenditures or purchase of fixed assets which are, in the aggregate, in excess of $50,000, taken as a whole; or (iv) enter
into or amend any contract, agreement, commitment or arrangement to effect any of the matters prohibited by this Section 4.2(h)(i) through (iii);

 
(i)            forgive any loans to any Person, including its employees, officers, directors or Affiliates;
 
(j)            increase the compensation payable or to become payable to its directors, officers, employees or consultants or grant any severance or termination

pay to, or enter into any employment or severance agreement with, any director, officer (except for officers who are terminated on an involuntary basis), employee or
consultant, or establish, adopt, enter into or amend any collective bargaining, bonus, profit sharing, thrift, compensation, stock option, restricted stock, pension, retirement,
deferred compensation, employment, termination, severance or other plan, agreement, trust, fund, policy or arrangement for the benefit of its directors or officers;

 
(k)           take any action, other than as required by applicable Legal Requirements or GAAP, to change accounting policies or procedures;
 
(l)            make or change any material tax election inconsistent with past practices, adopt or change any Tax accounting method, or settle or compromise any

material federal, state, local or foreign tax liability or agree to an extension of a statute of limitations for any assessment of any tax, settle or compromise any material Tax
claim, audit, or assessment for an amount materially in excess of the amount reserved or accrued on the most recent Parent Financials on file with the SEC, or amend any
material Tax Returns or file claims for material Tax refunds;

 
(m)          pay, discharge or satisfy any claims, liabilities or obligations (absolute, accrued, asserted or unasserted, contingent or otherwise), other than the

payment, discharge or satisfaction of liabilities reflected or reserved against in the financial statements of Parent or Merger Sub, or incurred in the ordinary course of business
and consistent with past practice;

 
(n)           enter into any material partnership arrangements, joint development agreements or strategic alliances;
 
(o)           initiate any litigation, action, suit, proceeding, claim or arbitration or settle or agree to settle any litigation, action, suit, proceeding, claim or

arbitration (except in connection with this Agreement) other than as set forth in Part 4.2(o) of the Parent Disclosure Schedule;
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(p)            make any material expenditure outside of the ordinary course of business or that is inconsistent with past practices (provided that nothing herein

shall prevent Parent from making payments on expenses incurred prior to the date of this Agreement);
 
(q)            take, or agree in writing or otherwise to take, any of the actions described in Sections 4.2(a) through (p) above, or any action which would make

any of the representations or warranties of such Party contained in this Agreement untrue or incorrect or prevent such Party from performing or cause such Party not to perform
its covenants hereunder or result in any of the conditions to the Merger set forth herein not being satisfied; and

 
(r)            take any action that would cause the representation in Section 3.21 to become inaccurate.
 

ARTICLE 5

ADDITIONAL AGREEMENTS
 

5.1          Registration Statement/Proxy Statement.
 

(a)            As promptly as practicable after the date of this Agreement, and in any event no later than forty-five (45) days following the date of this Agreement,
Parent, with Company’s cooperation, will prepare and cause to be filed with the SEC a Registration Statement on Form S-4, including a proxy statement relating to the Parent
Stockholders’ Meeting to be held in connection with the Parent Stockholder Approval Matters and other matters that may be mutually agreed upon between Parent and
Company (such Form S-4 Registration Statement, together with any amendments thereof or supplements thereto, the “Proxy Statement”). Each of Parent and Company will use
commercially reasonable efforts: (i) to cause the Proxy Statement to comply with the applicable rules and regulations promulgated by the SEC; and (ii) to promptly notify the
other of, cooperate with each other with respect to and respond promptly to any comments of the SEC or its staff. Parent will cause the Proxy Statement to be furnished to the
Parent Stockholders in accordance with applicable Legal Requirements. Each of Parent and Company will promptly furnish the other Party all information concerning such
Party, its Subsidiaries and stockholders that may be required or reasonably requested in connection with any action contemplated by this Section 5.1. If either Parent or
Company becomes aware of any information that should be disclosed in an amendment or supplement to the Proxy Statement, then such Party: (i) will promptly inform the
other Party thereof; (ii) will provide the other Party (and its counsel) with a reasonable opportunity to review and comment on any amendment or supplement to the Proxy
Statement prior to it being filed with the SEC; (iii) will provide the other Party with a copy of such amendment or supplement promptly after it is filed with the SEC; and (iv)
will cooperate, if appropriate, in mailing such amendment or supplement to the Parent Stockholders.

 
(b)            Parent covenants and agrees that the Proxy Statement, including any pro forma financial statements included therein (and the letter to stockholders,

notice of meeting and form of proxy included therewith), will not, at the time that the Proxy Statement or any amendment or supplement thereto is filed with the SEC or is first
mailed to the Parent Stockholders, at the time of the Parent Stockholders’ Meeting and at the Effective Time, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements made therein, in light of the circumstances under which they were made, not misleading.
Notwithstanding the foregoing, Parent makes no covenant, representation or warranty with respect to statements made in the Proxy Statement (and the letter to stockholders,
notice of meeting and form of proxy included therewith), if any, based on information furnished in writing by Company specifically for inclusion therein.
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(c)            Company shall reasonably cooperate with Parent and, within forty-five (45) days of the date of this Agreement, provide, and require its

Representatives, advisors, accountants and attorneys to provide, Parent and its Representatives, advisors, accountants and attorneys, with all true, correct and complete
information regarding Company that is required by law to be included in the Proxy Statement or reasonably requested from Company to be included in the Proxy Statement and
all other filings required by the Securities Act or Exchange Act, including, but not limited to, audited and unaudited financial statements of Company and management
discussion and analysis of Company’s financial condition. Without limiting the foregoing, Company will use commercially reasonable efforts to cause to be delivered to Parent
a letter of Company’s independent accounting firm, dated no more than two (2) Business Days before the date on which the Proxy Statement becomes effective (and reasonably
satisfactory in form and substance to Parent), that is customary in scope and substance for letters delivered by independent public accountants in connection with registration
statements similar to the Proxy Statement.

 
5.2          Company Written Consent.
 

(a)            As promptly as practicable after the date of this Agreement, and in any event no later than the second (2nd) Business Day after the Proxy Statement
is submitted to the SEC, Company will solicit the written consent of its stockholders in lieu of a meeting pursuant to Section 228 of the DGCL (the “Company Written
Consent”) for purposes of (i) adopting this Agreement and approving the Merger and, if required, the Financing, and all other transactions contemplated by this Agreement, (ii)
acknowledging that the approval given thereby is irrevocable and that such Company Stockholder is aware of its rights to demand appraisal for its shares pursuant to Section
262 of the DGCL, a copy of which was attached thereto, and that such Company Stockholder has received and read a copy of Section 262 of the DGCL, and (iii)
acknowledging that by its approval of the Merger it is not entitled to appraisal rights with respect to its shares in connection with the Merger and thereby waives any rights to
receive payment of the fair value of its Company Capital Stock under the DGCL, and (collectively, the “Company Stockholder Matters”). Such Company Written Consent shall
be substantially the form of Exhibit G attached hereto Each of Parent and Company agree to provide promptly to the other such information concerning its business and
financial statements and affairs as, in the reasonable judgment of the providing Party or its counsel, may be required or appropriate for soliciting the approval of the Company
Stockholder Matters. Company shall not distribute any information with respect to Parent or its Affiliates, the form and content of which information shall not have been
approved by Parent prior to such inclusion.

 
(b)            The board of directors of Company will recommend that its stockholders vote to approve the Company Stockholder Matters (such

recommendation, the “Company Board Recommendation”). The board of directors of Company will communicate the Company Board Recommendation to the Company
Stockholders. The Company Board Recommendation will not be withdrawn or modified in a manner adverse to Parent, and no resolution by the board of directors of Parent or
any committee thereof to withdraw or modify the Company Board Recommendation in a manner adverse to Parent will be adopted or proposed.
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5.3          Parent Stockholder Meeting.
 

(a)            Parent will take all action necessary under applicable Legal Requirements to call, give notice of and hold a meeting of the holders of Parent
Common Stock (the “Parent Stockholders’ Meeting”) to vote on (i) the issuance of shares of Parent Common Stock in the Merger, and (ii) the Parent Amended and Restated
Charter (collectively, the “Parent Stockholder Approval Matters”). The Parent Stockholders’ Meeting will be held as promptly as practicable following the date on which the
definitive Proxy Statement is mailed to the holders of Parent Common Stock; provided, however, notwithstanding anything to the contrary contained herein, Parent will have the
absolute discretion to adjourn the Parent Stockholders’ Meeting without any consent requirement of Company for a period of sixty (60) days after the initial Parent
Stockholders’ Meeting is held if necessary to obtain Parent Stockholder Approval. Parent will ensure that all proxies solicited in connection with the Parent Stockholders’
Meeting are solicited in compliance with all applicable Legal Requirements.

 
(b)            Subject to Section 5.3(c), (i) the board of directors of Parent will recommend that its stockholders vote to approve the Parent Stockholder Approval

Matters (such recommendation, the “Parent Board Recommendation”); (ii) the Proxy Statement will include the Parent Board Recommendation; and (iii) the Parent Board
Recommendation will not be withdrawn or modified in a manner adverse to Company, and no resolution by the board of directors of Parent or any committee thereof to
withdraw or modify the Parent Board Recommendation in a manner adverse to Company will be adopted or proposed.

 
(c)             Notwithstanding anything to the contrary contained in Section 5.3(b), at any time prior to the approval of the Parent Stockholder Approval Matters

by the Parent Stockholder Approval, the Parent Board Recommendation may be withdrawn or modified (a “Parent Change in Recommendation”) if the board of directors of
Parent concludes in good faith, after having taken into account the advice of Parent’s outside legal counsel and financial advisors, that (x) as a result of Parent’s receipt of an
Acquisition Proposal that was not made in violation of Section 5.13 and that the board of directors of Parent has determined in good faith, after consultation with Parent’s legal
and financial advisors, constitutes a Superior Offer, or (y) as a result of a material development or change in circumstances (other than an Acquisition Proposal) that affects the
business, assets or operations of Parent that occurs or arises after the date of this Agreement and that was neither known to Parent or its board of directors nor reasonably
foreseeable as of the date of this Agreement (a “Parent Intervening Event”), the Parent Change in Recommendation is required in order for the board of directors of Parent to
comply with its fiduciary obligations to the Parent Stockholders under applicable Legal Requirements; provided, however, that prior to Parent taking any action permitted under
this Section 5.3(c), Parent shall provide Company with four (4) Business Days’ prior written notice advising Company that it intends to effect such Parent Change in
Recommendation and specifying, in reasonable detail, the reasons therefor (including, in the case of a Parent Acquisition Proposal, the information required by Section 5.13(b)
and, in the case of a Parent Intervening Event, the material facts and circumstances related to the applicable Parent Intervening Event), and during such four (4) Business Day
period, (i) Parent shall negotiate, and cause its Representatives to negotiate, with Company in good faith (to the extent Company wishes to negotiate) to enable Company to
determine whether to propose revisions to the terms of this Agreement such that it would obviate the need for Parent’s board of directors to effect such withdrawal or
modification, and (ii) Parent shall consider in good faith any proposal by Company to amend the terms and conditions of this Agreement in a manner that would obviate the
need to effect such Parent Change in Recommendation.
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(d)            Nothing contained in this Section 5.3 or elsewhere in this Agreement shall prohibit Company from taking and disclosing to its stockholders a

position contemplated by Rule 14d-9, Rule 14e-2(a) or Item 1012 of Regulation M-A promulgated under the Exchange Act or from otherwise making any disclosure to its
stockholders that is required by applicable Legal Requirements or if the board of directors of Parent concludes in good faith, after consultation with its legal advisors, that the
failure to make such disclosure would be reasonably likely to be inconsistent with its fiduciary duties under applicable law. For the avoidance of doubt, in no event shall the
issuance of a “stop, look and listen” statement (or other similar statement pursuant to any requirement of applicable Legal Requirements) constitute a Parent Change in
Recommendation.

 
5.4          Access to Information; Confidentiality. From the date of this Agreement until the earlier of the Effective Time or the termination of this Agreement in

accordance with ARTICLE 7, and upon reasonable notice and subject to restrictions contained in confidentiality agreements to which such Party is subject, Company and
Parent, and their directors, officers and agents, will each afford to the officers, employees, accountants, counsel and other Representatives of the other Party, reasonable access,
during the Pre-Closing Period, to all its properties, books, contracts, commitments and records (including, without limitation, Tax records) and, during such period, Company
and Parent each will furnish promptly to the other all information concerning its business, properties and personnel as such other Party may reasonably request and financial,
legal, accounting, tax and other data and information relating to the disclosing Party and its business as reasonably requested by the other Party and its Representatives, and
each will make available to the other the appropriate individuals (including attorneys, accountants and other professionals and advisors) for discussion of the other’s business,
properties and personnel as either Party may reasonably request for the purposes of evaluating the Merger proposed hereby or any similar transaction or otherwise facilitating
the due diligence investigation; provided, that each of Company and Parent reserves the right to withhold any information if access to such information could adversely affect
the attorney-client privilege between it and its counsel. Without limiting the generality of the foregoing, during the Pre-Closing Period, Company and Parent will promptly
provide the other Party with copies of: (a) all material operating and financial reports prepared by Company or Parent (or their respective Representatives), as applicable, for
such Party’s senior management, including copies of any sales forecasts, marketing plans, development plans, discount reports, write-off reports, hiring reports and capital
expenditure reports; (b) any written materials or communications sent by or on behalf of such Party to its stockholders; (c) any material notice, document or other
communication sent by or on behalf of any of such Party to any third party to any Company Contract or Parent Contract, as applicable, or sent to Company or Parent by any
third party to any Company Contract or Parent Contract, as applicable, (other than any communication that relates solely to routine commercial transactions and that is of the
type sent in the ordinary course of business and consistent with past practices); (d) any notice, report or other document filed with or sent to any Governmental Body in
connection with the Merger or any of the other transactions contemplated by this Agreement; and (e) any material notice, report or other document received from any
Governmental Body. Each Party will keep such information confidential in accordance with the terms of the confidentiality agreement, dated as of December 2, 2018, between
Parent and Company (the “Confidentiality Agreement”).
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5.5          Regulatory Approvals and Related Matters. Each Party shall use commercially reasonable efforts to file or otherwise submit, as soon as practicable after

the date of this Agreement, all applications, notices, reports and other documents reasonably required to be filed by such Party with or otherwise submitted by such Party to any
Governmental Body with respect to the Merger and the other transactions contemplated herein, and to submit promptly any additional information requested by any such
Governmental Body. Without limiting the generality of the foregoing, the Parties shall, promptly after the date of this Agreement, prepare and file, if any, (a) the notification
and report forms required to be filed under the HSR Act and (b) any notification or other document required to be filed in connection with the Merger under any applicable
foreign Legal Requirement relating to antitrust or competition matters. Parent and Company shall respond as promptly as is practicable to respond in compliance with: (i) any
inquiries or requests received from the Federal Trade Commission or the Department of Justice for additional information or documentation; and (ii) any inquiries or requests
received from any state attorney general, foreign antitrust or competition authority or other Governmental Body in connection with antitrust or competition matters.

 
5.6          Director Indemnification and Insurance.
 

(a)            From and after the Effective Time, Parent will fulfill and honor in all respects the obligations of Company and Parent which exist prior to the date
hereof to indemnify Company’s and Parent’s present and former directors and officers and their heirs, executors and assigns; provided, however, that Company directors and
officers which become directors and officers of the Surviving Corporation and Parent will enter into Surviving Corporation’s standard indemnification agreement which will
supersede any other contractual rights to indemnification. The certificate of incorporation and bylaws of the Surviving Corporation will contain provisions at least as favorable
as the provisions relating to the indemnification and elimination of liability for monetary damages set forth in the certificate of incorporation and bylaws of Company, and the
provisions relating to the indemnification and elimination of liability for monetary damages set forth in the certificate of incorporation and bylaws of Company and Parent will
not be amended, repealed or otherwise modified for a period of six (6) years from the Effective Time in any manner that would adversely affect the rights thereunder of
individuals who, at the Effective Time, were directors, officers, employees or agents of Company or Parent, unless such modification is required by Legal Requirements.

 
(b)            Effective as of the Effective Time, Company will secure a “tail” policy on Company’s existing directors and officers’ liability insurance policy for

a period of three (3) years.
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(c)             Effective as of the Effective Time, Parent and the other Acquiring Company will secure a “tail” policy on Parent’s and the other Acquiring

Company’s existing directors’ and officers’ liability insurance policy for a period of at least three (3) years.
 
(d)            Effective as of the Effective Time, Company will secure a directors and officers liability insurance policy covering the directors and officers of

Parent immediately following the Effective Time in a coverage amount that is not less that the coverage amount of Parent’s directors’ and officers’ liability insurance policy
immediately prior to the Effective Time.

 
(e)             This Section 5.6 will survive any termination of this Agreement and the consummation of the Merger at the Effective Time, is intended to benefit

Company, the Surviving Corporation, Parent and the parties indemnified hereby, and will be binding on all successors and assigns of the Surviving Corporation.
 

5.7          Notification of Certain Matters.
 

(a)            Company will give prompt notice to Parent, and Parent will give prompt notice to Company, of (i) the occurrence, or non-occurrence, of any event
the occurrence, or non-occurrence, of which would be likely to cause any representation or warranty contained in this Agreement to be untrue or inaccurate, and (ii) any failure
of Company or Parent, as the case may be, materially to comply with or satisfy any covenant, condition or agreement to be complied with or satisfied by it hereunder; provided,
however, that the delivery of any notice pursuant to this Section 5.7 will not limit or otherwise affect the remedies available hereunder to the Party receiving such notice; and
provided, further, that failure to give such notice will not be treated as a breach of covenant for the purposes of Sections 6.2(a) and 6.3(a) unless the failure to give such notice
results in material prejudice to the other Party.

 
(b)            Each of Company and Parent will give prompt notice to the other of: (i) any notice or other communication from any person alleging that the

consent of such person is or may be required in connection with the Merger or other transactions contemplated by this Agreement; (ii) any notice or other communication from
any Governmental Body in connection with the Merger or other transactions contemplated by this Agreement; (iii) any litigation relating to or involving or otherwise affecting
Company or Parent that relates to the Merger or other transactions contemplated by this Agreement; (iv) the occurrence of a default or event that, with notice or lapse of time or
both, will become a default under a Company Contract; and (v) any change that would be considered reasonably likely to result in a Company Material Adverse Effect or Parent
Material Adverse Effect.

 
5.8          Interim Financial Statements. As promptly as possible following the last day of each fiscal month end after the date hereof until the Effective Time, and in

any event within thirty (30) days after the end of each such fiscal month end, Company will deliver to Parent the consolidated balance sheet of Company and the related
consolidated statements of income, changes in stockholders’ equity and cash flows of Company for the one-month period then ended and for the period then ended since the date
of the Company Balance Sheet (collectively, the “Interim Financial Statements”). The Interim Financial Statements will be prepared so as to present fairly, in all material
respects, the consolidated financial condition, retained earnings, assets and liabilities of Company as of the date thereof.
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5.9          Public Announcements. Parent and Company will consult with each other before issuing any press release or otherwise making any public statements with

respect to the Merger or this Agreement and will not issue any such press release or make any such public statement without the prior consent of the other Party, which will not
be unreasonably withheld or delayed; provided, however, that, on the advice of legal counsel, Parent may comply with any SEC requirements under the Securities Act or
Exchange Act which requires any public disclosure, without the consent or review of Company.

 
5.10       Conveyance Taxes. Parent and Company will cooperate in the preparation, execution and filing of all returns, questionnaires, applications or other documents

regarding any real property transfer or gains, sales, use, transfer, value added, stock transfer and stamp taxes, any transfer, recording, registration and other fees, and any similar
taxes which become payable in connection with the transactions contemplated hereby that are required or permitted to be filed on or before the Effective Time.

 
5.11       Board of Directors and Officers of Parent. Parent will take all actions necessary, in consultation with Company, to cause the board of directors of Parent,

immediately after the Effective Time, to consist of five (5) individuals designated by Company (the “Company Appointees”) and will, prior to Company soliciting the approval
of the Company Stockholder Matters, provide executed resignation letters (effective as of the Effective Time) for all members of the board of directors who will no longer be
members of the board of directors of Parent effective immediately after the Effective Time; provided, however, the Parties acknowledge that so long as Parent remains a public
reporting company, the board of directors of Parent will continue to satisfy applicable securities laws, including, without limitation, maintaining an independent audit
committee, and the nominations by Company and Parent hereunder will allow Parent to comply with such applicable Legal Requirements. Each new member of the board of
directors of Parent that was not a member of the board of directors of Parent immediately before the Effective Time shall enter into an indemnification agreement with Parent,
on Parent’s standard form, within fifteen (15) days of their appointment. The executive officers of Parent immediately after the Effective Time will be designated by Parent (and
such individuals will be identified prior to Company soliciting the approval of the Company Stockholder Matters).

 
5.12       Non-Solicitation by Company.
 

(a)            During the Pre-Closing Period, Company will not and will not authorize or permit any of its Subsidiaries or any Representative of Company or its
Subsidiaries, directly or indirectly, to, (i) solicit, initiate, knowingly encourage, induce or facilitate the making, submission or announcement of any Acquisition Proposal or
take any action that would reasonably be expected to lead to an Acquisition Proposal, (ii) furnish any nonpublic information regarding Company or its Subsidiaries to any
Person in connection with or in response to an Acquisition Proposal or an inquiry or indication of interest that could lead to an Acquisition Proposal, (iii) engage in discussions
or negotiations with any Person with respect to any Acquisition Proposal, (iv) approve, endorse or recommend any Acquisition Proposal or (v) enter into any letter of intent or
similar document or any agreement contemplating or otherwise relating to any Acquisition Transaction.
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(b)            Company will promptly (and in no event later than twenty-four (24) hours after receipt of any Acquisition Proposal, any inquiry or indication of

interest that could lead to an Acquisition Proposal or any request for nonpublic information) advise Parent orally and in writing of any Acquisition Proposal, any inquiry or
indication of interest that could lead to an Acquisition Proposal or any request for nonpublic information relating to Company or its Subsidiaries (including the identity of the
Person making or submitting such Acquisition Proposal, inquiry, indication of interest or request, and the material terms thereof) that is made or submitted by any Person during
the Pre-Closing Period. Company will keep Parent informed on a prompt basis in all material respects with respect to the status of any such Acquisition Proposal, inquiry,
indication of interest or request and any modification or proposed modification thereto.

 
(c)            Company will immediately cease and cause to be terminated any existing discussions with any Person that relate to any Acquisition Proposal.
 

5.13       Non-Solicitation by Parent.
 

(a)            During the Pre-Closing Period, Parent will not and will not authorize or permit any of its Subsidiaries or any Representative of Parent or its
Subsidiaries, directly or indirectly, to, (i) solicit, initiate, knowingly encourage, induce or facilitate the making, submission or announcement of any Acquisition Proposal or
take any action that would reasonably be expected to lead to an Acquisition Proposal, (ii) furnish any nonpublic information regarding Parent or its Subsidiaries to any Person
in connection with or in response to an Acquisition Proposal or an inquiry or indication of interest that could lead to an Acquisition Proposal, (iii) engage in discussions or
negotiations with any Person with respect to any Acquisition Proposal, (iv) approve, endorse or recommend any Acquisition Proposal or (v) enter into any letter of intent or
similar document or any agreement contemplating or otherwise relating to any Acquisition Transaction (other than an Acceptable Parent Confidentiality Agreement); provided,
however, that prior to the adoption of this Agreement by the Parent Stockholder Approval, this Section 5.13(a) will not prohibit Parent from furnishing nonpublic information
regarding Parent and its Subsidiaries to, or entering into discussions with, any Person in response to an Acquisition Proposal that, after consultation with its outside financial
and legal advisor, Parent’s board of directors determines in good faith is, or would reasonably be expected to result in, a Superior Offer (and is not withdrawn) if (1) neither
Parent nor any Representative of Parent (or its Subsidiaries) will have breached this Section 5.13(a), (2) the board of directors of Parent concludes in good faith, after having
taken into account the advice of its outside legal counsel, that such action is required in order for the board of directors of Parent to comply with its fiduciary obligations to the
Parent Stockholders under applicable Legal Requirements, (3) at least two (2) Business Days prior to furnishing any such information to, or entering into discussions with, such
Person, Parent gives Company written notice of the identity of such Person and of Parent’s intention to furnish information to, or enter into discussions with, such Person, and
Parent receives from such Person an executed confidentiality agreement on terms no more favorable to Parent than the confidentiality agreement between Parent and Company
and containing customary limitations on the use and disclosure of all nonpublic written and oral information furnished to such Person by or on behalf of Parent as well as
customary “standstill” provisions (an, “Acceptable Parent Confidentiality Agreement”) (4) at least two (2) Business Days prior to furnishing any such information to such
Person, Parent furnishes such nonpublic information to Company (to the extent such nonpublic information has not been previously furnished by Parent to Company).
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(b)            Parent will promptly (and in no event later than 24 hours after receipt of any Acquisition Proposal, any inquiry or indication of interest that could

lead to an Acquisition Proposal or any request for nonpublic information) advise Company orally and in writing of any Acquisition Proposal, any inquiry or indication of
interest that could lead to an Acquisition Proposal or any request for nonpublic information relating to Parent or its Subsidiaries (including the identity of the Person making or
submitting such Acquisition Proposal, inquiry, indication of interest or request, and the material terms thereof) that is made or submitted by any Person during the Pre-Closing
Period. Parent will keep Company informed on a prompt basis in all material respects with respect to the status of any such Acquisition Proposal, inquiry, indication of interest
or request and any modification or proposed modification thereto.

 
(c)            Parent will immediately cease and cause to be terminated any existing discussions with any Person that relate to any Acquisition Proposal.
 

5.14       Section 16 Matters. Subject to the following sentence, prior to the Effective Time, Parent and Company will take all such steps as may be required (to the
extent permitted under applicable Legal Requirements and no-action letters issued by the SEC) to cause any acquisition of Parent Common Stock (including derivative
securities with respect to Parent Common Stock) by each individual who is or will be subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to
Parent, to be exempt under Rule 16b-3 under the Exchange Act. At least thirty (30) days prior to the Closing Date, Company will furnish the following information to Parent for
each individual who, immediately after the Effective Time, will become subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to Parent: (a)
the number of shares of Company Capital Stock held by such individual and expected to be exchanged for shares of Parent Common Stock pursuant to the Merger; and (b) the
number of other derivative securities (if any) with respect to Company Capital Stock held by such individual and expected to be converted into shares of Parent Common Stock
or derivative securities with respect to Parent Common Stock in connection with the Merger.

 
5.15       Parent Amended and Restated Charter. Immediately prior to the Effective Time, Parent will file an amended and restated certificate of incorporation in

substantially the form of Exhibit D (the “Parent Amended and Restated Charter”) with the Secretary of State of the State of Delaware to become effective immediately prior to
the Effective Time.

 
5.16       Listing. Parent will promptly (i) to the extent required by the rules and regulations of Nasdaq, prepare and submit to Nasdaq a notification form for the listing

of the shares of Parent Common Stock to be issued in the Merger and use its commercially reasonable efforts to cause such shares to be approved for listing (subject to notice of
issuance), and (ii) to the extent required by Nasdaq Marketplace Rule 4340, file an initial listing for the Parent Common Stock on Nasdaq (the “Nasdaq Listing Application”)
and use its commercially reasonable efforts to cause such Nasdaq Listing Application to be conditionally approved prior to the Effective Time. Company will cooperate with
Parent as reasonably requested by Parent to cause the Nasdaq Listing Application to be approved and the shares of Parent Common Stock to be issued in the Merger to be
approved for listing on Nasdaq and will promptly furnish to Parent all information concerning Company and its stockholders that may be required or reasonably requested in
connection with any action contemplated by this Section 5.16.
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5.17       Company Options.
 

(a)            At the Effective Time, the vesting of each Company Option that is outstanding and unexercised immediately prior to the Effective Time under the
Company Option Plan will be accelerated in full and, to the extent not exercised prior to the Effective Time, will be converted into and become an option to purchase Parent
Common Stock. At the Effective Time, Parent shall assume the Company Option Plan. All rights with respect to Company Common Stock under Company Options assumed by
Parent will thereupon be converted into rights with respect to Parent Common Stock. Accordingly, from and after the Effective Time: (i) each Company Option assumed by
Parent may be exercised solely for shares of Parent Common Stock; (ii) the number of shares of Parent Common Stock subject to each Company Option assumed by Parent will
be determined by multiplying (x) the number of shares of Company Common Stock that were subject to such Company Option, as in effect immediately prior to the Effective
Time by (y) the Exchange Ratio and rounding the resulting number down to the nearest whole number of shares of Parent Common Stock; (iii) the per share exercise price for
the Parent Common Stock issuable upon exercise of each Company Option assumed by Parent will be determined by dividing (x) the per share exercise price of Company
Common Stock subject to such Company Option, as in effect immediately prior to the Effective Time, by (y) the Exchange Ratio and rounding the resulting exercise price up to
the nearest whole cent; and (iv) any restriction on the exercise of any Company Option assumed by Parent will continue in full force and effect and the term, exercisability,
vesting schedule, status as an “incentive stock option” under Section 422 of the Code, if applicable, and other provisions of such Company Option will otherwise remain
unchanged; provided, however, that: (1) to the extent provided under the terms of a Company Option, such Company Option assumed by Parent in accordance with this Section
5.17(a) will, in accordance with its terms, be subject to further adjustment as appropriate to reflect any stock split, division or subdivision of shares, stock dividend, reverse
stock split, consolidation of shares, reclassification, recapitalization or other similar transaction with respect to Parent Common Stock subsequent to the Effective Time; and (2)
Parent’s board of directors or a committee thereof will succeed to the authority and responsibility of Company’s board of directors or any committee thereof with respect to each
Company Option assumed by Parent. Notwithstanding anything to the contrary in this Section 5.17(a), the conversion of each Company Option (regardless of whether such
option qualifies as an “incentive stock option” within the meaning of Section 422 of the Code) into an option to purchase shares of Parent Common Stock will be made in a
manner consistent with Treasury Regulation Section 1.424-1, such that the conversion of a Company Option will not constitute a “modification” of such Company Option for
purposes of Section 409A or Section 424 of the Code. It is the intention of the Parties that each Company Option so assumed by Parent shall qualify following the Effective
Time as an incentive stock option as defined in Section 422 of the Code to the extent permitted under Section 422 of the Code and to the extent such Company Option qualified
as an incentive stock option prior to the Effective Time.
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(b)            Parent will file with the SEC, as soon as practicable (and in any event within thirty (30) Business Days) after the Effective Time, a registration

statement on Form S-8 relating to the shares of Parent Common Stock issuable with respect to Company Options assumed by Parent in accordance with Section 5.17(a), to the
extent permitted by federal securities laws, and Parent shall use its commercially reasonable efforts to maintain the effectiveness of such registration statement or registration
statements (and maintain the current status of the prospectus or prospectuses delivered with respect to such shares) for so long as such options remain outstanding.

 
(c)            Within twenty (20) Business Days after the Effective Time, Parent will issue to each person who, immediately prior to the Effective Time, was a

holder of a Company Option a document evidencing the foregoing assumption of such option by Parent.
 

5.18       Company Warrant.
 

(a)         At the Effective Time, the Company Warrant will be converted into and become a warrant to purchase Parent Common Stock, and Parent shall
assume the Company Warrant. All rights with respect to Company Common Stock under the Company Warrant will thereupon be converted into rights with respect to Parent
Common Stock. Accordingly, from and after the Effective Time: (i) the Company Warrant may be exercised solely for shares of Parent Common Stock; (ii) the number of
shares of Parent Common Stock subject to the Company Warrant will be determined by multiplying (x) the number of shares of Company Common Stock that were subject to
the Company Warrant, as in effect immediately prior to the Effective Time by (y) the Exchange Ratio and rounding the resulting number down to the nearest whole number of
shares of Parent Common Stock; (iii) the per share exercise price for the Parent Common Stock issuable upon exercise of the Company Warrant will be determined by dividing
(x) the per share exercise price of Company Common Stock subject to the Company Warrant, as in effect immediately prior to the Effective Time, by (y) the Exchange Ratio
and rounding the resulting exercise price up to the nearest whole cent; and (iv) any restriction on the exercise of the Company Warrant will continue in full force and effect and
the term, exercisability, vesting schedule and other provisions of the Company Warrant will otherwise remain unchanged; provided, however, that: (1) to the extent provided
under the terms of the Company Warrant, the Company Warrant in accordance with this Section 5.18(a) will, in accordance with its terms, be subject to further adjustment as
appropriate to reflect any stock split, division or subdivision of shares, stock dividend, reverse stock split, consolidation of shares, reclassification, recapitalization or other
similar transaction with respect to Parent Common Stock subsequent to the Effective Time; and (2) Parent’s board of directors or a committee thereof will succeed to the
authority and responsibility of Company’s board of directors or any committee thereof with respect to the Company Warrant.

 
(b)         Within five (5) Business Days after the Effective Time or by such earlier date required under the Company Warrant, Parent will issue to the holder of

the Company Warrant a document evidencing the foregoing assumption of the Company Warrant by Parent.
 

5.19       Allocation Certificate. Company will prepare and deliver to Parent at least two (2) Business Days prior to the Closing Date a certificate signed by the Chief
Financial Officer and Secretary of Company in a form reasonably acceptable to Parent which sets forth (a) a true and complete list of the Company Stockholders immediately
prior to the Effective Time and the number and type of shares of Company Capital Stock owned by each such Company Stockholder, and (b) the allocation of the Merger
Consideration among the Company Stockholders pursuant to the Merger.
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5.20       Employee Benefit Matters.
 

(a)         All employees of Company shall continue in their existing benefit plans until such time as, in Parent’s sole discretion, an orderly transition can be
accomplished to employee benefit plans and programs maintained by Parent for its and its Affiliates’ employees in the United States. Parent shall take such reasonable actions,
to the extent permitted by Parent’s benefits programs, as are necessary to allow eligible employees of Company to participate in the health, welfare and other benefit programs
of Parent or alternative benefits programs in the aggregate that are substantially similar to those applicable to employees of Parent in similar functions and positions on similar
terms (it being understood that equity incentive plans are not considered employee benefits). Pending such action, Parent shall maintain the effectiveness of Company’s benefit
plans. All employees of Company shall be given credit for all service with Company (or service credited by Company) for purposes of eligibility and vesting (but not for
purposes of benefit accrual) under all employee benefit plans, programs, policies and arrangements and employment policies maintained by Parent in which they become
participants. No employees of Company (or their dependents) shall be excluded from, or limited in, receiving any benefits or participating in a group health plan of Parent for
which they would otherwise be eligible by reason of any waiting period, evidence of insurability requirement, pre-existing condition exclusion or similar limitation other than
limitations or waiting periods that are already in effect with respect to such individuals to the extent not satisfied as of the Effective Time under the corresponding Company
Employee Plan.

 
(b)         At Parent’s request, Company will terminate any or all Company Employee Plans intended to include a Code Section 401(k) arrangement (each a

“Company 401(k) Plan”), with such termination to be effective as of the day immediately preceding the Closing Date and reflected in resolutions of Company’s board of
directors. The form and substance of such resolutions will be subject to the prior review and approval of Parent. For purposes of clarity, participation in any Company 401(k)
Plan for which no request has been made by Parent on or prior to the day immediately prior to the Closing Date will not be terminated by Company.

 
5.21       Stockholder Litigation. From and after the date of this Agreement until the earlier of the Effective Time or the date, if any, on which this Agreement is

terminated pursuant to ARTICLE 7, Parent shall promptly notify Company of any litigation brought, or threatened, against Parent and/or members of the board of directors of
Parent or any of its officers relating to the transactions contemplated by this Agreement or otherwise and shall keep Company informed on a reasonably current basis with
respect to the status thereof. From and after the date of this Agreement until the earlier of the Effective Time or the date, if any, on which this Agreement is terminated pursuant
to ARTICLE 7, Company shall promptly notify Parent of any litigation brought, or threatened, against Company and/or members of the board of directors of Company or any
of its officers relating to the transactions contemplated by this Agreement or otherwise and shall keep Parent informed on a reasonably current basis with respect to the status
thereof. Each Party shall give the other Party the right to review and comment on all material filings or responses to be made by such Party in connection with the foregoing
and, no settlement shall be agreed to in connection with the foregoing without the other Party’s prior written consent (such consent not to be unreasonably withheld, conditioned
or delayed).
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5.22       Company and Parent Disclosure Schedules. Each of Company and Parent may in its discretion, for informational purposes only, supplement the

information set forth on the Company Disclosure Schedule or Parent Disclosure Schedule, as applicable, with respect to any matter now existing or hereafter arising that, if
existing or occurring at or prior to the date of this Agreement, would have been required to be set forth or described in the Company Disclosure Schedule or Parent Disclosure
Schedule, as applicable, on the date of this Agreement or that is necessary to correct any information in the Company Disclosure Schedule or Parent Disclosure Schedule, as
applicable, which has been rendered inaccurate thereby promptly following discovery thereof. Any such amended or supplemented disclosure shall not be deemed to modify
the representations and warranties of Company, Parent or Merger Sub for purposes of Section 6.2(a) and 6.3(a) of this Agreement.

 
5.23       Tax Matters.
 

(a)         Parent, Merger Sub and Company shall use their respective commercially reasonable efforts to cause the Merger to qualify, and agree not to, and not
to permit or cause any Affiliate or Subsidiary to, take any actions or cause any action to be taken which would reasonably be expected to prevent the Merger from qualifying, as
a “reorganization” under Section 368(a) of the Code.

 
(b)         Parent, Merger Sub and Company shall treat, and shall not take any Tax reporting position inconsistent with the treatment of, the Merger as a

reorganization within the meaning of Section 368(a) of the Code for U.S. federal, state and other relevant Tax purposes, unless otherwise required pursuant to a “determination”
within the meaning of Section 1313(a) of the Code.

 
ARTICLE 6

CONDITIONS TO THE MERGER
 

6.1         Conditions To Obligation Of Each Party To Effect The Merger. The respective obligations of each Party to effect the Merger will be subject to the
satisfaction at or prior to the Effective Time of the following conditions:

 
(a)         No Injunctions or Restraints; Illegality. No temporary restraining order, preliminary or permanent injunction or other order (whether temporary,

preliminary or permanent) issued by any court of competent jurisdiction or other legal restraint or prohibition preventing the consummation of the Merger on substantially
identical terms and conferring upon Parent substantially all the rights and benefits as contemplated herein, will be in effect, nor will any proceeding brought by any
administrative agency or commission or other Governmental Body or instrumentality, domestic or foreign, seeking any of the foregoing be pending; and there will not be any
action taken, or any statute, rule, regulation or order enacted, entered, enforced or deemed applicable to the Merger, which makes the consummation of the Merger on
substantially identical terms and conferring upon Parent substantially all the rights and benefits as contemplated herein, illegal;
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(b)         Governmental Approvals. Any waiting period applicable to the consummation of the Merger under the HSR Act will have expired or been

terminated.
 
(c)          Stockholder Approvals. This Agreement will have been duly adopted and the Merger will have been duly approved by the Company Stockholder

Approval and the Parent Stockholder Approval Matters will have been duly adopted and approved by the Parent Stockholder Approval.
 
(d)         Employment Agreements. Each of Dietrich Stephan and the persons who will serve as executive officers of Parent immediately following the

Effective Time shall have executed and entered an employment agreement with Parent, to be effective as of the Effective Time, on terms and conditions reasonably
satisfactorily to the board of directors of Parent immediately prior to the Effective Time.

 
(e)          Proxy Statement. The Proxy Statement shall have become effective under the Securities Act. No stop order suspending the effectiveness of the Proxy

Statement will have been issued by the SEC and no proceedings for that purpose and no similar proceeding in respect of the Proxy Statement will have been initiated or, to the
knowledge of Parent, threatened by the SEC.

 
6.2         Additional Conditions to Obligations Of Parent. The obligations of Parent to effect the Merger are also subject to the following conditions:
 

(a)         Representations and Warranties. The representations and warranties of Company (i) set forth in Section 2.1 (Organization and Qualification; Charter
Documents), Section 2.2 (Capital Structure), 2.3 (Authority; Non-Contravention; Approvals) and Section 2.6 (Absence of Certain Changes or Events) will be true and correct in
all material respects on and as of the Closing Date, with the same force and effect as if made on and as of the Closing Date, except for those representations and warranties
which address matters only as of a particular date (which will remain true and correct in all material respects as of such date) and (ii) contained in this Agreement (other than
those set forth in Section 2.1 (Organization and Qualification; Charter Documents), Section 2.2 (Capital Structure), 2.3 (Authority; Non-Contravention; Approvals) and Section
2.6 (Absence of Certain Changes or Events)) will be true and correct in all respects on and as of the Closing Date, with the same force and effect as if made on and as of the
Closing Date, except for those representations and warranties which address matters only as of a particular date (which will remain true and correct in all material respects as of
such date) or those inaccuracies that, individually or in the aggregate, do not constitute and would not reasonably be expected to constitute a Company Material Adverse Effect;
provided that, for purposes of this clause (ii), all “Company Material Adverse Effect” qualifications and other materiality qualifications limiting the scope of the representations
and warranties of Company contained in this Agreement will be disregarded. Parent will have received a certificate to such effect signed by an officer of Company. For purposes
of clarity, the transactions contemplated by ARTICLE 1 shall not constitute a breach of the representations and warranties of Company set forth in Section 2.2 (Capital
Structure).
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(b)         Agreements and Covenants. Company will have performed or complied with in all material respects all agreements and covenants required by this

Agreement to be performed or complied with by it on or prior to the Effective Time. Parent will have received a certificate to such effect signed by and officer of Company.
 
(c)          Consents Obtained. Parent will have received evidence, in form and substance satisfactory to it, that all Consents listed on Schedule 6.2(c) required

to be obtained, and all filings required to be made, by Company for the authorization, execution and delivery of this Agreement and the consummation by it of the transactions
contemplated hereby will have been obtained and made by Company.

 
(d)         Company Material Adverse Effect. Since the date of this Agreement, there will have been no change, occurrence or circumstance in the business,

results of operations or financial condition of Company having, individually or in the aggregate, a Company Material Adverse Effect.
 
(e)          Other Deliveries. Parent will have received such other certificates and instruments (including without limitation certificates of good standing of

Company in its jurisdiction of organization and the various foreign jurisdictions in which it is qualified, certified charter documents, certificates as to the incumbency of officers
and the adoption of authorizing resolutions) as it will reasonably request in connection with the closing of the transactions contemplated by this Agreement.

 
(f)          FIRPTA Certificate. Parent will have received from Company applicable FIRPTA documentation, consisting of (i) a notice to the IRS, in accordance

with the requirements of Section 1.897-2(h)(2) of the Treasury Regulations, in substantially the form of Exhibit E attached hereto, dated as of the Closing Date and executed by
Company, together with written authorization for Parent to deliver such notice form to the IRS on behalf of Company after the Closing, and (ii) a FIRPTA Notification Letter, in
substantially the form of Exhibit E attached hereto, dated as of the Closing Date and executed by Company.

 
(g)         Dissenting Shares. The holders of no more than one and one half percent (1.5%) of the shares of Company Common Stock on an as-converted to

Company Common Stock basis will have demanded and not lost or withdrawn appraisal rights.
 
(h)         Company Board of Directors Resignation Letters. Parent will have received a duly executed copy of a resignation letter from each of the resigning

members of the board of directors of Parent contemplated by Section 5.11, pursuant to which each such person will resign as a member of the board of directors of Parent
immediately following the Effective Time.

 
(i)         Company Lock-up Agreements. The Company Lock-up Agreements will continue to be in full force and effect as of immediately following the

Effective Time.
 
(j)         Additional Company Funding. The prior or simultaneous closing of the Additional Company Funding that results in aggregate proceeds to Company

of not less than $4,000,000.
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(k)         Closing Cash Balance. Company will have an unrestricted cash and cash equivalents balance as of the Closing of at least $4,000,000.
 

6.3         Additional Conditions to Obligations of Company. The obligation of Company to effect the Merger is also subject to the following conditions:
 

(a)         Representations and Warranties. The representations and warranties of Parent and Merger Sub (i) set forth in Section 3.1 (Organization and
Qualification), Section 3.2 (Capital Structure), Section 3.3 (Authority; Non-Contravention; Approvals) and Section 3.6 (Absence of Certain Changes or Events) will be true and
correct in all material respects on and as of the Closing Date, with the same force and effect as if made on and as of the Closing Date, except for those representations and
warranties which address matters only as of a particular date (which will remain true and correct in all material respects as of such date) and (ii) contained in this Agreement
(other than those set forth in Section 3.1 (Organization and Qualification), Section 3.2 (Capital Structure), Section 3.3 (Authority; Non-Contravention; Approvals) and Section
3.6 (Absence of Certain Changes or Events)) will be true and correct in all respects on and as of the Closing Date, with the same force and effect as if made on and as of the
Closing Date, except for those representations and warranties which address matters only as of a particular date (which will remain true and correct in all material respects as of
such date) or those inaccuracies that, individually or in the aggregate, do not constitute and would not reasonably be expected to constitute a Parent Material Adverse Effect;
provided that, for purposes of this clause (ii), all “Parent Material Adverse Effect” qualifications and other materiality qualifications limiting the scope of the representations and
warranties of Parent and Merger Sub contained in this Agreement will be disregarded. Company will have received a certificate to such effect signed by an officer of each of
Parent and Merger Sub.

 
(b)         Agreements and Covenants. Parent will have performed or complied with in all material respects all agreements and covenants required by this

Agreement to be performed or complied with by it on or prior to the Effective Time. Company will have received a certificate to such effect signed by an officer of Parent.
 
(c)          Consents Obtained. Company will have received evidence, in form and substance satisfactory to it, that all Consents listed on Schedule 6.3(c)

required to be obtained, and all filings required to be made, by Parent for the authorization, execution and delivery of this Agreement and the consummation by it of the
transactions contemplated hereby will have been obtained and made by Parent.

 
(d)         Parent Material Adverse Effect. Since the date of this Agreement, there will have been no change, occurrence or circumstance in the business, results

of operations or financial condition of Parent or any Subsidiary of Parent having, individually or in the aggregate, a Parent Material Adverse Effect.
 
(e)          Other Deliveries. Company will have received such other certificates and instruments (including without limitation certificates of good standing of

Parent in its jurisdiction of organization and the various foreign jurisdictions in which it is qualified, certified charter documents, certificates as to the incumbency of officers
and the adoption of authorizing resolutions) as it will reasonably request in connection with the closing of the transactions contemplated by this Agreement.
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(f)          Parent Board of Directors Resignation Letters. Company will have received a duly executed copy of a resignation letter from each of the resigning

members of the board of directors of Parent contemplated by Section 5.11 and each of Subsidiaries of Parent, as applicable, pursuant to which each such person will resign as a
member of the board of directors of Parent immediately following the Effective Time.

 
(g)         Parent Lock-up Agreements. The Parent Lock-up Agreements will continue to be in full force and effect as of immediately following the Effective

Time.
 
(h)         Company Appointees. Each of the Company Appointees shall have been duly elected to the board of directors of Parent.
 
(i)          Cancellation of Certain Options. Parent shall have provided Company with evidence satisfactory to Parent that the options to purchase shares of

Parent Common Stock set forth on Part 6.3(i) of the Parent Disclosure Schedule that are outstanding and unexercised as of immediately prior to the Effective Time will be
terminated and cancelled in full and of no further force or effect as of the Effective Time.

 
(j)          Closing Cash Balance. Parent shall have an unrestricted cash and cash equivalents balance as of the Closing of at least $1,000,000.
 

ARTICLE 7

TERMINATION
 

7.1         Termination. This Agreement may be terminated and the Merger may be abandoned, at any time prior to the Effective Time, notwithstanding approval
thereof by the stockholders of Company and Parent:

 
(a)         by mutual written consent of Company and Parent duly authorized by each of their respective boards of directors;
 
(b)         by either Parent (subject to the provisions of Section 7.1(e)) or Company if the Merger has not been consummated by June 30, 2019 (provided that

the right to terminate this Agreement under this Section 7.1(b) will not be available to any Party whose failure to fulfill any obligation under this Agreement has been the cause
of or resulted in the failure of the Merger to occur on or before such date);

 
(c)          by either Parent or Company if a court of competent jurisdiction or governmental, regulatory or administrative agency or commission will have

issued a non-appealable final order, decree or ruling or taken any other action, in each case having the effect of permanently restraining, enjoining or otherwise prohibiting the
Merger;

 
(d)         by either Parent or Company if the Company Stockholder Approval has not been obtained within three (3) Business Days after Company first solicits

the approval of the Company Stockholder Matters or if the Company Stock Approval is subsequently rescinded by the stockholders of the Company (provided that the right to
terminate this Agreement under this Section 7.1(d) will not be available to any Party where the failure to obtain the Company Stockholder Approval will have been caused by
the action or failure to act of such Party in breach of this Agreement);
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(e)          by either Parent or Company, if the Parent Stockholder Approval contemplated by this Agreement will not have been obtained (provided that the

right to terminate this Agreement under this Section 7.1(e) will not be available to any Party where the failure to obtain the Parent Stockholder Approval will have been caused
by the action or failure to act of such Party in breach of this Agreement); provided, however, that Parent’s adjournment of the Parent Stockholders’ Meeting will not result in a
failure to obtain the requisite vote under this Section 7.1(e) unless Parent does not obtain the Parent Stockholder Approval prior to the date sixty (60) days after the date that the
initial Parent Stockholders’ Meeting is held; provided, however, that Parent may not terminate this Agreement pursuant to Section 7.1(b) until sixty five (65) days after the date
that the initial Parent Stockholders’ Meeting is held; provided further that if the Parent Board Recommendation is withdrawn or modified in a manner adverse to Company,
Company may terminate this Agreement pursuant to this Section 7.1(e) before the date that is sixty (60) days after the date that the initial Parent Stockholders’ Meeting is held;

 
(f)          by Parent upon breach of any of the representations, warranties, covenants or agreements on the part of Company set forth in this Agreement, or if

any representation or warranty of Company will have become inaccurate, in either case such that the conditions set forth in Section 6.2(a) or Section 6.2(b) would not be
satisfied as of the time of such breach or as of the time such representation or warranty will have become inaccurate; provided if such breach or inaccuracy is curable by
Company, then this Agreement will not terminate pursuant to this Section 7.1(f) as a result of such particular breach or inaccuracy unless the breach or inaccuracy remains
uncured as of the tenth (10th) Business Day following the date of written notice given by Parent to Company of such breach or inaccuracy and its intention to terminate the
agreement pursuant to this Section 7.1(f); provided, further that no termination may be made pursuant to this Section 7.1(f) solely as a result of the failure of Company to obtain
the Company Stockholder Approval (in which case such termination must be made pursuant to Section 7.1(d));

 
(g)         by Company upon breach of any of the representations, warranties, covenants or agreements on the part of Parent or Merger Sub set forth in this

Agreement, or if any representation or warranty of Parent or Merger Sub will have become inaccurate, in either case such that the conditions set forth in Section 6.3(a) or
Section 6.3(b) would not be satisfied as of the time of such breach or as of the time such representation or warranty will have become inaccurate; provided if such breach or
inaccuracy is curable by Parent or Merger Sub, then this Agreement will not terminate pursuant to this Section 7.1(g) as a result of such particular breach or inaccuracy unless
the breach or inaccuracy remains uncured as of the tenth (10th) Business Day following the date of written notice given by Company to Parent of such breach or inaccuracy and
its intention to terminate the agreement pursuant to this Section 7.1(g); provided, further that no termination may be made pursuant to this Section 7.1(g) solely as a result of the
failure of Parent to obtain the Parent Stockholder Approval (in which case such termination must be made pursuant to Section 7.1(e));
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(h)         by Company, if there will have occurred any Parent Material Adverse Effect since the date of this Agreement; provided, however, such termination

shall only be effective if such Parent Material Adverse Effect is not cured within fifteen (15) days; or
 
(i)          by Parent, if there will have occurred any Company Material Adverse Effect since the date of this Agreement; provided, however, such termination

shall only be effective if such Company Material Adverse Effect is not cured within fifteen (15) days.
 

7.2         Effect Of Termination. In the event of the termination of this Agreement pursuant to Section 7.1, this Agreement will forthwith become void and there will
be no liability on the part of any Party hereto or any of its Affiliates, directors, officers or stockholders except (i) as set forth in Sections 7.2 and 7.3 and (ii) for any liability for
any willful breach of any representation, warranty, covenant or obligation contained in this Agreement (for purposes of this Section 7.2, a “willful breach” is an act or omission
with the actual knowledge that such act or omission would cause a breach of this Agreement). No termination of this Agreement will affect the obligations of the parties
contained in the Confidentiality Agreement, all of which obligations will, in addition to this ARTICLE 7, survive termination of this Agreement in accordance with its terms.

 
7.3         Expenses; Termination Fees.
 

(a)         All Transaction Costs incurred in connection with this Agreement and the transactions contemplated by this Agreement will be paid by the Party that
incurred the expense (provided, however, that if the Merger is consummated, such fees and expenses will be paid by such Party out of its own cash on-hand prior to the
Effective Time).

 
(b)         Company will pay to Parent a termination fee in an amount equal to $250,000 in the event that this Agreement is terminated pursuant to Section

7.1(d) or Section 7.1(f), such fee to be paid within 30 Business Days after such termination.
 
(c)          Parent will pay to Company a termination fee in an amount in cash equal to $250,000 (i) in the event that this Agreement is terminated pursuant to

Section 7.1(g), such fee to be paid within 30 Business Days after such termination, or (ii) in the event this Agreement is terminated pursuant to Section 7.1(e) and an Acquisition
Proposal with respect to Parent has been publicly announced, disclosed or otherwise communicated to Parent’s board of directors prior to the termination of this Agreement and,
within twelve (12) months after the date of such termination, Parent enters into a definitive agreement with respect to such Acquisition Transaction or consummates such
Acquisition Transaction, such fee to be paid not later than 30 Business Days after the Acquisition Transaction is consummated.

 
(d)         If Company fails to pay when due any amount payable by Company under this Section 7.3, then (i) Company will reimburse Parent for all costs and

expenses (including fees and disbursements of counsel) incurred in connection with the collection of such overdue amount and the enforcement by Parent of its rights under this
Section 7.3, and (ii) Company will pay to Parent interest on such overdue amount (for the period commencing as of the date such overdue amount was originally required to be
paid and ending on the date such overdue amount is actually paid to Parent in full) at a rate per annum equal to the “prime rate” (as announced by Bank of America or any
successor thereto) in effect on the date such overdue amount was originally required to be paid. If Parent fails to pay when due any amount payable by Parent under this Section
7.3, then (i) Parent will reimburse Company for all costs and expenses (including fees and disbursements of counsel) incurred in connection with the collection of such overdue
amount and the enforcement by Company of its rights under this Section 7.3, and (ii) Parent will pay to Company interest on such overdue amount (for the period commencing
as of the date such overdue amount was originally required to be paid and ending on the date such overdue amount is actually paid to Company in full) at a rate per annum
equal to the “prime rate” (as announced by Bank of America or any successor thereto) in effect on the date such overdue amount was originally required to be paid.
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ARTICLE 8

NON-SURVIVAL OF REPRESENTATIONS AND WARRANTIES
 

The representations and warranties of Parent, Merger Sub and Company contained in this Agreement or any certificate or instrument delivered pursuant to this
Agreement shall terminate at the Effective Time, and only the covenants that by their terms survive the Effective Time and this ARTICLE 8 shall survive the Effective Time.

 
ARTICLE 9

GENERAL PROVISIONS
 

9.1         Notices. Any notice or other communication required or permitted to be delivered to any Party under this Agreement will be in writing and will be deemed
properly delivered, given and received: (a) if delivered by hand, when delivered; (b) if sent on a Business Day by email before 11:59 p.m. (recipient’s time), when transmitted;
(c) if sent by email on a day other than a Business Day, or if sent by email after 11:59 p.m. (recipient’s time), on the Business Day following the date; (d) if sent by registered,
certified or first class mail, the third Business Day after being sent; and (e) if sent by overnight delivery via a national courier service, one Business Day after being sent, in each
case to the address set forth beneath the name of such Party below (or to such other address as such Party shall have specified in a written notice given to the other Parties
hereto):

 
(a)         If to Parent or Merger Sub:
 

Ohr Pharmaceutical, Inc.
800 Third Avenue
New York, NY 10022
Attn: Sam Backenroth
E-Mail: sam@ohrpharmaceutical.com
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With a copy (which copy shall not constitute notice) to:
 

Troutman Sanders LLP
875 Third Avenue
New York, NY 10022
Attn.: Aurora Cassirer
E-Mail: Aurora.Cassirer@troutmansanders.com
 

(b)          If to Company:
 

NeuBase Therapeutics, Inc.
2730 Sidney Street, Suite 300
Pittsburgh, PA 15203
Attn: Dietrich Stephan
E-mail: dstephan@neubasetherapeutics.com
 

With a copy (which copy shall not constitute notice) to:
 

Paul Hastings LLP
1117 S. California Avenue
Palo Alto, CA 94304
Attn.: Jeff Hartlin
E-Mail: jeffhartlin@paulhastings.com
 

9.2       Amendment. This Agreement may be amended by the Parties hereto by action taken by or on behalf of their respective boards of directors at any time prior to
the Effective Time; provided, however, that, after approval of the Merger by the Company Stockholder Approval or the Parent Stockholder Approval, as applicable, no
amendment may be made which by Legal Requirements requires further approval by such stockholders without such further approval. This Agreement may not be amended
except by an instrument in writing signed by the Parties hereto.

 
9.3       Headings. The headings contained in this Agreement are for reference purposes only and will not affect in any way the meaning or interpretation of this

Agreement.
 
9.4       Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law, or public policy, all other

conditions and provisions of this Agreement will nevertheless remain in full force and effect so long as the economic or legal substance of the transactions contemplated hereby
is not affected in any manner adverse to any Party. Upon such determination that any term or other provision is invalid, illegal or incapable of being enforced, the Parties hereto
will negotiate in good faith to modify this Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable manner to the end that transactions
contemplated hereby are fulfilled to the extent possible.

 
9.5       Entire Agreement. This Agreement constitutes the entire agreement and supersedes all prior agreements and undertakings (other than the Confidentiality

Agreement), both written and oral, among the Parties, or any of them, with respect to the subject matter hereof and, except as otherwise expressly provided herein, are not
intended to confer upon any other person any rights or remedies hereunder.
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9.6         Successors and Assigns. This Agreement will be binding upon: (a) Company and its successors and assigns (if any); (b) Parent and its successors and assigns

(if any); and (c) Merger Sub and its successors and assigns (if any). This Agreement will inure to the benefit of: (i) Company; (ii) Parent; (iii) Merger Sub; and (iv) the
respective successors and assigns (if any) of the foregoing. No Party may assign this Agreement or any of its rights, interests or obligations hereunder without the prior written
approval of the other Parties hereto.

 
9.7         Parties In Interest. This Agreement will be binding upon and inure solely to the benefit of each Party hereto, and nothing in this Agreement, expressed or

implied, is intended to or will confer upon any other person any right, benefit or remedy of any nature whatsoever under or by reason of this Agreement, other than Section 5.6
(which is intended to be for the benefit of the parties indemnified thereby and may be enforced by such parties).

 
9.8         Waiver. No failure or delay on the part of any Party hereto in the exercise of any right hereunder will impair such right or be construed to be a waiver of, or

acquiescence in, any breach of any representation, warranty or agreement herein, nor will any single or partial exercise of any such right preclude other or further exercise
thereof or of any other right. At any time prior to the Effective Time, any Party hereto may, with respect to any other Party hereto, (a) extend the time for the performance of
any of the obligations or other acts, (b) waive any inaccuracies in the representations and warranties contained herein or in any document delivered pursuant hereto and (c)
waive compliance with any of the agreements or conditions contained herein. Any such extension or waiver will be valid if set forth in an instrument in writing signed by the
Party or Parties to be bound.

 
9.9         Remedies Cumulative; Specific Performance. All rights and remedies existing under this Agreement are cumulative to, and not exclusive of, any rights or

remedies otherwise available. Each Party to this Agreement agrees that, in the event of any breach or threatened breach by the other Party of any covenant, obligation or other
provision set forth in this Agreement: (a) such Party will be entitled, without any proof of actual damages (and in addition to any other remedy that may be available to it) to: (i)
a decree or order of specific performance or mandamus to enforce the observance and performance of such covenant, obligation or other provision; and (ii) an injunction
restraining such breach or threatened breach; and (b) such Party will not be required to provide any bond or other security in connection with any such decree, order or
injunction or in connection with any related action or Legal Proceeding.

 
9.10       Governing Law; Venue; Waiver of Jury Trial.
 

(a)         This Agreement and the relationship of the Parties hereto shall be governed by and construed in accordance with the laws of the State of Delaware
applicable to a contract executed and performed in such State without giving effect to the conflicts of laws principles thereof, which would result in the applicability of the laws
of another jurisdiction.
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(b)         Any action, suit or other Legal Proceeding relating to this Agreement or the enforcement of any provision of this Agreement will be brought or

otherwise commenced exclusively in the courts of the State of Delaware located in Wilmington County. Each Party to this Agreement: (i) expressly and irrevocably consents
and submits to the exclusive jurisdiction of such court (and each appellate court therefrom) in connection with any such action, suit or Legal Proceeding; (ii) agrees that such
court will be deemed to be a convenient forum; and (iii) agrees not to assert (by way of motion, as a defense or otherwise), in any such action, suit or Legal Proceeding
commenced in any such court, any claim that such Party is not subject personally to the jurisdiction of such court, that such action, suit or Legal Proceeding has been brought in
an inconvenient forum, that the venue of such action, suit or other Legal Proceeding is improper or that this Agreement or the subject matter of this Agreement may not be
enforced in or by such court.

 
(c)          EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES, TO THE EXTENT PERMITTED BY APPLICABLE LEGAL

REQUIREMENTS, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT OR OTHER LEGAL PROCEEDING ARISING OUT OF OR RELATED TO
THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.

 
9.11       Counterparts and Exchanges by Electronic Transmission or Facsimile. This Agreement may be executed in one or more counterparts, and by the different

parties hereto in separate counterparts and by facsimile or electronic (i.e., PDF) transmission, each of which when executed will be deemed to be an original but all of which
taken together will constitute one and the same agreement.

 
9.12       Attorney Fees. In any action at law or suit in equity to enforce this Agreement or the rights of any of the Parties hereunder, the prevailing Party in such action

or suit will be entitled to receive a reasonable sum for its attorneys’ fees and all other reasonable costs and expenses incurred in such action or suit.
 
9.13       Cooperation. Each Party hereto agrees to cooperate fully with the other Parties hereto and to execute and deliver such further documents, certificates,

agreements and instruments and to take such other actions as may be reasonably requested by the other Parties hereto to evidence or reflect the transactions contemplated by this
Agreement and to carry out the intent and purposes of this Agreement.

 
9.14       Construction.
 

(a)         For purposes of this Agreement, whenever the context requires: the singular number will include the plural, and vice versa; the masculine gender will
include the feminine and neuter genders; the feminine gender will include the masculine and neuter genders; and the neuter gender will include masculine and feminine genders.

 
(b)         The Parties hereto agree that any rule of construction to the effect that ambiguities are to be resolved against the drafting Party will not be applied in

the construction or interpretation of this Agreement.
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(c)          As used in this Agreement, the words “include” and “including”, and variations thereof, will not be deemed to be terms of limitation, but rather will

be deemed to be followed by the words “without limitation.”
 
(d)         Except as otherwise indicated, all references in this Agreement to “Sections,” “Exhibits” and “Schedules” are intended to refer to Sections of this

Agreement and Exhibits or Schedules to this Agreement.
 
(e)          The term “knowledge of Company”, and all variations thereof, will mean the actual knowledge of Dietrich Stephan after reasonable inquiry. The

term “knowledge of Parent”, and all variations thereof, will mean the actual knowledge of Jason Slakter and Sam Backenroth after reasonable inquiry. For purposes of this
Section 9.14(e), “reasonable inquiry” by any individual will be deemed to mean obtaining actual knowledge of the following: (i) each fact, circumstance, event or other matter
that is reflected in one or more documents (whether written or electronic, including electronic mails sent to or by such individual) in, or that have been in, the possession of such
individual, including his or her personal files, (ii) each fact, circumstance, event or other matter that is reflected in one or more documents (whether written or electronic)
contained in books and records of such person that would reasonably be expected to be reviewed by an individual who has the duties and responsibilities of such individual in
the customary performance of such duties and responsibilities, and (iii) knowledge that could be obtained from reasonable inquiry of an individual’s direct reports.

 
[Signature Page Follows]
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IN WITNESS WHEREOF, the undersigned Parties have caused this Agreement to be executed as of the date first written above.

 
 OHR PHARMACEUTICAL, INC.
   
 By:  /s/ Jason S. Slakter, MD
   
 Name: Jason S. Slakter, MD
   
 Title:  Chief Executive Officer
   
 OHR ACQUISITION CORP.
   
 By:  /s/ Jason S. Slakter, MD
   
 Name: Jason S. Slakter, MD
   
 Title:  Chief Executive Officer
   
 NEUBASE THERAPEUTICS, INC.
   
 By:  /s/ Dietrich Stephan
   
 Name: Dietrich Stephan
   
 Title: Chief Executive Officer
 

[Signature Page to Agreement and Plan of Merger and Reorganization]
 

 



 

 
EXHIBIT A

CERTAIN DEFINITIONS
 

For purposes of the Agreement (including this Exhibit A):
 
“Acquiring Companies” means Parent and Merger Sub.
 
“Acquisition Proposal” means any offer, proposal, inquiry or indication of interest contemplating or otherwise relating to any Acquisition Transaction.
 
“Acquisition Transaction” means any transaction or series of transactions involving (but excluding the Financing):
 

(a)         any merger, consolidation, amalgamation, share exchange, business combination, issuance of securities, acquisition of securities, tender offer, exchange offer
or other similar transaction (i) in which Company (or its Subsidiaries) or Parent (or its Subsidiaries) is a constituent corporation, (ii) in which a Person or “group” (as defined in
the Exchange Act and the rules promulgated thereunder) of Persons directly or indirectly acquires beneficial or record ownership of securities representing more than 15% of the
outstanding securities of any class of voting securities of Company (or its Subsidiaries) or Parent (or its Subsidiaries), or (iii) in which Company (or its Subsidiaries) or Parent
(or its Subsidiaries) issues securities representing more than 15% of the outstanding securities of any class of voting securities of any such Entity (other than as contemplated
under the Agreement);

 
(b)         any issuance, sale, lease, exchange, transfer, license, acquisition or disposition of any business or businesses or assets that constitute or account for 15% or

more of the consolidated net revenues, net income or assets of Company (or its Subsidiaries) or Parent (or its Subsidiaries); or
 
(c)          any liquidation or dissolution of any of Company (or its Subsidiaries) or Parent (or its Subsidiaries).
 

“Affiliates” means, with respect to any Person, any other Person which directly or indirectly controls, is controlled by or is under common control with such Person.
 
“Business Day” means a day other than a Saturday, Sunday or other day on which banks located in New York, New York are authorized or required by applicable Legal
Requirements to close.
 
“Company Capital Stock” means the Company Common Stock.
 
“Company Common Stock” means the common stock of Company, par value $0.00001 per share.
 
“Company Convertible Note” means a promissory note issued by Company that is convertible into shares of Company Capital Stock in accordance with the terms thereof.
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“Company Disclosure Schedule” means the disclosure schedule that has been delivered by Company to Parent on the date of the Agreement.
 
“Company IP Rights” means all IP Rights owned solely or co-owned by Company or in which Company has any right, title or interest and which are used by Company in the
ordinary course of its business.
 
“Company Lock-up Signatories” means the individuals set forth on Schedule A hereto.
 
“Company Material Adverse Effect” means any effect, change, event or circumstance that has a material adverse effect on: (a) the business, financial condition, prospects,
operations or results of operations of Company taken as a whole; provided, however, that, in no event will any of the following, alone or in combination, be deemed to constitute,
nor shall any of the following be taken into account in determining whether there has occurred, a Company Material Adverse Effect: Effects resulting from (i) conditions
generally affecting the industries in which Company participates or the United States or global economy or capital markets as a whole, to the extent that such conditions do not
have a disproportionate impact on Company taken as a whole; (ii) any failure by Company to meet internal projections or forecasts or third party revenue or earnings predictions
for any period ending (or for which revenues or earnings are released) on or after the date of the Agreement (it being understood, however, that any effect causing or
contributing to such failures to meet projections or predictions may constitute a Company Material Adverse Effect and may be taken into account in determining whether a
Company Material Adverse Effect has occurred); (iii) the execution, delivery, announcement or performance of the obligations under the Agreement or the announcement,
pendency or anticipated consummation of the Merger; (iv) any natural disaster or any acts of terrorism, sabotage, military action or war or any escalation or worsening thereof;
or (v) any changes (after the date of the Agreement) in GAAP or applicable Legal Requirements; or (b) the ability of Company to consummate the Merger or to perform any of
its covenants or obligations under the Agreement.
 
“Company Option” means an option to purchase shares of Company Capital Stock.
 
“Company Option Plan” means the NeuBase Therapeutics, Inc. 2018 Equity Incentive Plan.
 
“Company Out Licenses” means all Out Licenses of Company.
 
“Company Stockholders” means the holders of Company Capital Stock issued and outstanding immediately prior to the Effective Time.
 
“Company Support Agreement Signatories” means the individuals set forth on Schedule A hereto.
 
“Company Warrant” means that certain warrant to purchase Company Capital Stock, dated December 17, 2018, to be issued by Company to Carnegie Mellon University.
 
“Consent” means any approval, consent, ratification, permission, waiver or authorization.
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“Contract” means any written agreement, contract, subcontract, lease, understanding, arrangement, instrument, note, option, warranty, purchase Order, license, sublicense,
insurance policy, benefit plan or legally binding commitment or undertaking of any nature.
 
“Copyrights” means all copyrights and copyrightable works (including without limitation databases and other compilations of information, mask works and semiconductor chip
rights), including all rights of authorship, use, publication, reproduction, distribution, performance, transformation, moral rights and rights of ownership of copyrightable works
and all registrations and rights to register and obtain renewals and extensions of registrations, together with all other interests accruing by reason of international copyright.
 
“Encumbrance” means any lien, pledge, hypothecation, charge, mortgage, easement, encroachment, imperfection of title, title exception, title defect, right of possession, lease,
tenancy license, security interest, encumbrance, claim, infringement, interference, preemptive right, community property interest or restriction of any nature (including any
restriction on the voting of any security, any restriction on the transfer of any security or other asset, any restriction on the receipt of any income derived from any asset, any
restriction on the use of any asset and any restriction on the possession, exercise or transfer of any other attribute of ownership of any asset). For the avoidance of doubt,
Encumbrance does not include Out Licenses.
 
“Entity” means any corporation (including any non-profit corporation), general partnership, limited partnership, limited liability partnership, joint venture, estate, trust,
company (including any company limited by shares, limited liability company or joint stock company), firm, society or other enterprise, association, organization or entity.
 
“Exchange Ratio” means the ratio set forth below, with such ratio being calculated to the nearest 1/10,000 of a share:
 

The quotient obtained by dividing (A) Company Merger Shares by (B) Company Outstanding Shares, where
 
“Additional Company Proceeds” means the aggregate gross proceeds received by Company as Additional Company Funding prior to the Effective Time.
 
“Additional Allocation Adjustment” means (i) the increase in the Company Allocation Percentage by 0.1% for every $100,000 that the Additional Company Proceeds
exceeds $4,000,000, and (ii) the decrease in the Parent Allocation Percentage by 0.1% for every $100,000 that the Additional Company Proceeds exceeds $4,000,000.
 
“Aggregate Value” means the sum of (i) the Company Pre-Money Valuation, plus (ii) the Parent Pre-Money Valuation.
 
“Company Allocation Percentage” means the quotient determined by dividing (i) the sum of the Aggregate Value minus the Parent Pre-Money Valuation, by (ii) the
Aggregate Value, subject to the Additional Allocation Adjustment.
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“Company Merger Shares” means the product determined by multiplying the Post-Closing Parent Shares by the Company Allocation Percentage.
 
“Company Outstanding Shares” means the total number of shares of Company Capital Stock, including any shares issued in the Additional Company Funding,
outstanding immediately prior to the Effective Time (on an as converted to Company Common Stock basis, after giving effect to the Convertible Notes Conversion and
assuming cashless exercise of the Company Warrant and all Company Options outstanding as of immediately prior to the Effective Time that are in-the-money (such
cashless exercise being calculated based on a market price equal to the Company Stipulated Value)).
 
“Company Pre-Money Valuation” means $32,000,000, (i) plus the amount by which Company’s unrestricted cash and cash equivalents balance as of the Closing
exceeds the Additional Company Proceeds, (ii) minus the amount by which Company’s unrestricted cash and cash equivalents balance as of the Closing is less than the
Additional Company Proceeds.
 
“Company Stipulated Value” means the quotient determined by dividing (i) the sum of the Company Pre-Money Valuation, by (ii) the Company Outstanding Shares.
 
“Parent Allocation Percentage” means the quotient determined by dividing the Parent Pre-Money Valuation by the Aggregate Value, subject to the Additional
Allocation Adjustment.
 
“Parent Outstanding Shares” means, subject to Section 1.6(g), the total number of shares of Parent Common Stock outstanding immediately prior to the Effective Time
(on an as converted to Parent Common Stock basis, assuming conversion of cashless exercise of all Parent Options and Parent Warrants outstanding as of immediately
prior to the Effective Time that are in-the-money, such cashless exercise being calculated based on a market price equal to the Parent Stipulated Value).
 
“Parent Pre-Money Valuation” means $8,000,000 (i) plus the amount by which Parent’s unrestricted cash and cash equivalents balance as of the Closing exceeds
$1,000,000, (ii) minus the amount by which Parent’s unrestricted cash and cash equivalents balance as of the Closing is less than $1,000,000.
 
“Parent Stipulated Value” means the quotient determined by dividing the Parent Pre-Money Valuation by the Parent Outstanding Shares.
 
“Post-Closing Parent Shares” means the quotient determined by dividing the Parent Outstanding Shares by the Parent Allocation Percentage.
 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that is or at any relevant time was treated as a single employer with a Party within the meaning of
Section 414 of the Code.
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“FDA” means the United States Food and Drug Administration.
 
“Financing” means the sale and issuance of equity securities (including securities convertible, exercisable or exchangeable into such equity securities) in connection with the
Additional Company Funding, which Additional Company Funding is consistent with the terms and conditions hereof.
 
“Governmental Body” means any: (a) nation, state, commonwealth, province, territory, county, municipality, district or other jurisdiction of any nature; (b) federal, state, local,
municipal, foreign or other government; or (c) governmental or quasi-governmental authority of any nature (including any governmental division, regulatory agency,
department, agency, commission, instrumentality, official, ministry, fund, foundation, center, organization, unit, body or Entity and any court or other tribunal).
 
“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.
 
“IP Rights” means any and all of the following in any country or region: (a) Copyrights, Patent Rights, Trademark Rights, domain name registrations, Trade Secrets, and other
intellectual property rights; and (b) the right (whether at law, in equity, by Contract or otherwise) to enjoy or otherwise exploit any of the foregoing, including the rights to sue
for and remedies against past, present and future infringements of any or all of the foregoing, and rights of priority and protection of interests therein under the Legal
Requirements of any jurisdiction worldwide.
 
“Legal Proceeding” means any action, suit, litigation, arbitration, proceeding (including any civil, criminal, administrative, investigative or appellate proceeding), hearing,
inquiry, audit, examination or investigation commenced, brought, conducted or heard by or before, or otherwise involving, any court or other Governmental Body or any
arbitrator or arbitration panel.
 
“Legal Requirements” means any federal, state, local, municipal, foreign or other law, statute, constitution, principle of common law, resolution, ordinance, code, edict, decree,
rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, implemented or otherwise put into effect by or under the authority of any Governmental Body.
 
“Merger Sub Common Stock” means the common stock, $0.01 par value per share, of Merger Sub.
 
“Order” means any order, writ, injunction, judgment or decree.
 
“Out License” means a Contract in effect as of the date of this Agreement under which a Party has licensed, granted or conveyed to any third party any right, title or interest in
or to any IP Rights of the Party.
 
“Parent Capital Stock” means Parent Common Stock and Parent Preferred Stock.
 
“Parent Disclosure Schedule” means the disclosure schedule that has been delivered by Parent to Company on the date of the Agreement.
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“Parent IP Rights” means all IP Rights owned solely or co-owned by Parent or in which Parent has any right, title or interest.
 
“Parent Lock-up Signatories” means each of the directors and officers of Parent.
 
“Parent Material Adverse Effect” means any effect, change, event or circumstance that has a material adverse effect on: (a) the business, financial condition, prospects,
operations or results of operations of Parent and its Subsidiaries taken as a whole; provided, however, that, in no event will any of the following, alone or in combination, be
deemed to constitute, nor shall any of the following be taken into account in determining whether there has occurred, a Parent Material Adverse Effect: Effects resulting from
(i) conditions generally affecting the industries in which Parent participates or the United States or global economy or capital markets as a whole, to the extent that such
conditions do not have a disproportionate impact on Parent and its Subsidiaries taken as a whole; (ii) changes in the trading price or trading volume of Parent Common Stock (it
being understood, however, that any effect causing or contributing to such changes in the trading price or trading volume of Parent Common Stock may constitute a Parent
Material Adverse Effect and may be taken into account in determining whether a Parent Material Adverse Effect has occurred); (iii) any failure by Parent or any of its
Subsidiaries to meet internal projections or forecasts or third party revenue or earnings predictions for any period ending (or for which revenues or earnings are released) on or
after the date of the Agreement (it being understood, however, that any effect causing or contributing to such failures to meet projections or predictions may constitute a Parent
Material Adverse Effect and may be taken into account in determining whether a Parent Material Adverse Effect has occurred); (iv) the execution, delivery, announcement or
performance of the obligations under the Agreement or the announcement, pendency or anticipated consummation of the Merger; (v) any natural disaster or any acts of
terrorism, sabotage, military action or war or any escalation or worsening thereof; and (vi) any changes (after the date of the Agreement) in GAAP or applicable Legal
Requirements; or (b) the ability of Parent or Merger Sub to consummate the Merger or to perform any of its covenants or obligations under the Agreement.
 
“Parent Option” means an option to purchase shares of Parent Capital Stock.
 
“Parent Out Licenses” means all Out Licenses of Parent.
 
“Parent SEC Documents” means each report, registration statement, proxy statement and other statements, reports, schedules, forms and other documents filed by Parent with
the SEC since October 1, 2014 including all amendments thereto.
 
“Parent Stock Option Plans” means the Parent 2016 Consolidated Stock Incentive Plan, Parent 2014 Stock Incentive Plan, as amended, and the Parent 2009 Stock Incentive
Plan.
 
“Parent Stockholders” means the holders of Parent Capital Stock.
 
“Parent Support Agreement Signatories” means each of the directors and executive officers of Parent.
 
“Parent Warrant” means a warrant to purchase shares of Parent Capital Stock.
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“Patent Rights” means all issued patents, pending patent applications and abandoned patents and patent applications provided that they can be revived (which for purposes of
the Agreement will include utility models, design patents, industrial designs, certificates of invention and applications for certificates of invention and priority rights) in any
country or region, including all provisional applications, substitutions, continuations, continuations-in-part, divisions, renewals, reissues, re-examinations and extensions
thereof.
 
“Person” means any person, Entity, Governmental Body, or group (as defined in Section 13(d)(3) of the Exchange Act).
 
“Personal Data” means a natural person’s name, street address, telephone number, e-mail address, photograph, social security number, driver’s license number, passport
number, or any other piece of information that allows the identification of a natural person.
 
A Party’s “Representatives” include each Person that is or becomes (a) a Subsidiary or other Affiliate of such Party or (b) an officer, director, employee, partner, attorney,
advisor, accountant, agent or representative of such Party or of any such Party’s Subsidiaries or other Affiliates.
 
An Entity will be deemed to be a “Subsidiary” of another Person if such Person directly or indirectly owns, beneficially or of record, (a) an amount of voting securities of or
other interests in such Entity that is sufficient to enable such Person to elect at least a majority of the members of such Entity’s board of directors or other governing body, or (b)
at least 50% of the outstanding equity or financial interests of such Entity.
 
“Superior Offer” means an unsolicited, bona fide written offer made by a third party to purchase all of the outstanding shares of capital stock of either Parent or Company, as
applicable, on terms that the board of directors of either Parent or Company, as applicable, determines, in its reasonable judgment, based upon a written opinion of an
independent financial advisor of nationally recognized reputation, to be more favorable to its stockholders from a financial point of view than the terms of the Merger; provided,
however, that any such offer will not be deemed to be a “Superior Offer” if any financing required to consummate the transaction contemplated by such offer is not committed
and is not reasonably capable of being obtained by such third party.
 
“Tax” and “Taxes” means any federal, state, local, or non-U.S. income, gross receipts, license, payroll, employment, excise, escheat, severance, stamp, occupation, premium,
windfall profits, customs duties, capital stock, franchise, profits, withholding, social security (or similar), unemployment, disability, real property, personal property, sales, use,
transfer, registration, value added, alternative or add-on minimum, estimated, or other tax of any kind whatsoever, including any interest, penalty, or addition thereto, whether
disputed or not and including any obligations to indemnify or otherwise assume or succeed to the Tax liability of any other Person.
 
“Tax Return” means any return, declaration, report, claim for refund, or information return or statement relating to Taxes, including any schedule or attachment thereto, and
including any amendment thereof.
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“Trade Secrets” means trade secrets, know-how, proprietary information, inventions, discoveries, improvements, technology, technical data and research and development,
whether patentable or not.
 
“Trademark Rights” means all material common law trademarks, registered trademarks, applications for registration of trademarks, material common law service marks,
registered service marks, applications for registration of service marks, trade names, registered trade names and applications for registration of trade names, and Internet domain
name registrations; and including all filings with the applicable Governmental Body indicating an intent to use any of the foregoing if not registered or subject to a pending
application.
 
“Transaction Costs” means the aggregate amount of costs and expenses of Parent or any of its Subsidiaries or Company or any of its Subsidiaries incurred in connection with
the negotiation, preparation and execution of the Agreement and the consummation of the transactions contemplated hereby, including any brokerage fees and commissions,
finders’ fees or financial advisory fees, any fees and expenses of counsel or accountants payable and any transaction bonuses or similar items, in each case to the extent unpaid;
provided, that Transaction Costs will only include the costs of any insurance tail policies that may be purchased by Parent relating to insurance policies held by it prior to the
Closing and, for clarity, shall not include the cost of any insurance tail policies of Company.
 
Additionally, the following terms have the meanings assigned to such terms in the Sections of the Agreement set forth below opposite such term:
 

Defined Word Section of Agreement
“Acceptable Parent Confidentiality Agreement” Section 5.13(a)
“Additional Company Funding” Section 4.1(q)
“Agreement” Preamble
“Certificate of Merger” Section 1.2
“Closing” Section 1.2
“Closing Date” Section 1.2
“COBRA” Section 2.12(f)
“Code” Recitals
“Company” Preamble
“Company 401(k) Plan” Section 5.20(b)
“Company Appointees” Section 5.11
“Company Balance Sheet” Section 2.5(a)
“Company Balance Sheet Date” Section 2.5(a)
“Company Board Recommendation” Section 5.2(b)
“Company Contract” Section 2.16(b)
“Company Employee Plans” Section 2.12(a)
“Company Environmental Permits” Section 2.14(c)
“Company Financials” Section 2.5(a)
“Company Lock-up Agreements” Recitals
“Company Owned IP Rights” Section 2.8(d)
“Company Permits” Section 2.9(b)
“Company Stock Certificate” Section 1.9
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Defined Word Section of Agreement
“Company Stockholder Approval” Section 2.3(a)
“Company Stockholder Matters” Section 5.2(a)
“Company Support Agreements” Recitals
“Company Written Consent” Section 5.2(a)
“Confidentiality Agreement” Section 5.4
“Convertible Notes Conversion” Section 1.6(e)
“Determination Letter” Section 2.12(b)
“DGCL” Section 1.1
“Dissenting Shares” Section 1.7
“Effective Time” Section 1.2
“ERISA” Section 2.12(a)
“Exchange Act” Section 2.3(d)
“Exchange Agent” Section 1.8(a)
“Exchange Fund” Section 1.8(a)
“GAAP” Section 2.5(a)
“Hazardous Material” Section 2.14(a)
“Hazardous Material Activities” Section 2.14(b)
“HIPAA” Section 2.12(f)
“HMO” Section 2.12(k)
“Insurance Policies” Section 2.18(a)
“Interim Financial Statements” Section 5.8
“Merger” Recitals
“Merger Consideration” Section 1.6(a)
“Merger Sub” Preamble
“Nasdaq” Section 3.3(d)
“Nasdaq Listing Application” Section 5.16
“Parent” Preamble
“Parent Amended and Restated Charter” Section 5.15
“Parent Board Recommendation” Section 5.3(b)
“Parent Change in Recommendation” Section 5.3(c)
“Parent Common Stock” Section 1.6(a)
“Parent Contract” Section 3.16(b)
“Parent Employee Plans” Section 3.12(a)
“Parent Environmental Permits” Section 3.14(c)
“Parent Financials” Section 3.5(c)
“Parent Intervening Event” Section 5.3(c)
“Parent Lock-up Agreement” Recitals
“Parent Owned IP Rights” Section 3.8(d)
“Parent Permits” Section 3.10(b)
“Parent Preferred Stock” Section 3.2(a)
“Parent Stockholder Approval” Section 3.3(a)
“Parent Stockholder Approval Matters” Section 5.3(a)
“Parent Stockholders’ Meeting” Section 5.3(a)
“Party” or “Parties” Preamble
“Pre-Closing Period” Section 4.1
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Defined Word Section of Agreement
“Proxy Statement” Section 5.1
“SEC” Section 2.3(d)
“Securities Act” Section 2.3(d)
“Surviving Corporation” Section 1.1
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Ohr Pharmaceutical, Inc. 8-K
Exhibit 2.2

 
OHR PHARMACEUTICAL, INC.

 
SUPPORT AGREEMENT

 
THIS SUPPORT AGREEMENT  (“Agreement”), dated as of January 2, 2019, is made by and among Ohr Pharmaceutical, Inc., a Delaware

corporation (“Parent”), NeuBase Therapeutics, Inc., a Delaware corporation (the “Company”), and the undersigned holders (each, a “Stockholder”) of
shares of capital stock of Parent or securities convertible or exercisable for shares of capital stock of Parent (the “Shares”).

 
WHEREAS, Parent, Ohr Acquisition Corp., a Delaware corporation and a wholly owned subsidiary of Parent (“ Merger Sub”), and the

Company have entered into an Agreement and Plan of Merger and Reorganization, dated of even date herewith (the “Merger Agreement”), providing for
the merger of Merger Sub with and into the Company (the “Merger”);

 
WHEREAS, each Stockholder beneficially owns and has sole or shared voting power with respect to the number of Shares indicated opposite

such Stockholder’s name on Schedule 1 attached hereto;
 
WHEREAS, as an inducement and a condition to the willingness of Parent, Merger Sub and the Company to enter into the Merger Agreement,

and in consideration of the substantial expenses incurred and to be incurred by them in connection therewith, each Stockholder has agreed to enter into
and perform this Agreement; and

 
WHEREAS, all capitalized terms used in this Agreement without definition herein shall have the meanings ascribed to them in the Merger

Agreement.
 
NOW, THEREFORE, in consideration of, and as a condition to, Parent’s, Merger Sub’s and the Company’s entering into the Merger

Agreement and proceeding with the transactions contemplated thereby, and in consideration of the expenses incurred and to be incurred by them in
connection therewith, each Stockholder, Parent and the Company agree as follows:

 
1.         Agreement to Vote Shares. Each Stockholder agrees that, prior to the Expiration Date (as defined in Section 2 below), at any meeting of

the stockholders of Parent or any adjournment or postponement thereof, or in connection with any written consent of the stockholders of Parent, with
respect to the Merger, the Merger Agreement or any Acquisition Proposal, such Stockholder shall:

 
(a)            appear at such meeting or otherwise cause the Shares and any New Shares (as defined in Section 3 below) to be counted as

present thereat for purposes of calculating a quorum; and
 
(b)            from and after the date hereof until the Expiration Date, vote (or cause to be voted), or deliver a written consent (or cause a

written consent to be delivered) covering all of the Shares and any New Shares that such Stockholder shall be entitled to so vote (or have the power or
authority to cause to be voted): (i) in favor of (A) the issuance of the shares of Parent Common Stock in the Merger, (B) the adoption of the Merger
Agreement and approval of the Merger and (C) the Parent Amended and Restated Charter; (ii) against any action or agreement that, to the knowledge of
such Stockholder, would reasonably be expected to result in a breach in any material respect of any covenant, representation or warranty or any other
obligation or agreement of Parent or any of its Subsidiaries or affiliates under the Merger Agreement or that would reasonably be expected to result in
any of the conditions to Parent’s or any of its Subsidiaries’ or affiliates’ obligations under the Merger Agreement not being fulfilled; and (iii) against any
Acquisition Proposal, or any agreement, transaction or other matter that is intended to, or would reasonably be expected to, impede, interfere with, delay,
postpone, discourage or materially and adversely affect the consummation of the Merger and all other transactions contemplated by the Merger
Agreement. Such Stockholder shall not take or commit or agree to take any action inconsistent with the foregoing other than as set forth in Section 5.3(c)
of the Merger Agreement.

 
 



 

 
2.         Expiration Date. As used in this Agreement, the term “ Expiration Date” shall mean the earlier to occur of (a) the Effective Time, (b) such

date and time as the Merger Agreement shall be terminated pursuant to Article 7 thereof or otherwise, or (c) upon mutual written agreement of the parties
to terminate this Agreement. Upon termination or expiration of this Agreement, no party shall have any further obligations or liabilities under this
Agreement; provided, however, such termination or expiration shall not relieve any party from liability for any willful breach of this Agreement or acts
of bad faith prior to termination hereof.

 
3.         Additional Purchases. Each Stockholder agrees that any shares of capital stock or other equity securities of Parent that such Stockholder

purchases or with respect to which such Stockholder otherwise acquires sole or shared voting power after the execution of this Agreement and prior to
the Expiration Date, whether by the exercise of any stock options or otherwise (“New Shares”), shall be subject to the terms and conditions of this
Agreement to the same extent as if they constituted the Shares.

 
4.         Agreement to Retain Shares. From and after the date hereof until the Expiration Date, each Stockholder shall not, directly or indirectly,

(a) sell, assign, transfer, tender, or otherwise dispose of (including, without limitation, by the creation of any Liens (as defined in Section 5(c) below))
any Shares or any New Shares acquired, (b) deposit any Shares or New Shares into a voting trust or enter into a voting agreement or similar arrangement
with respect to such Shares or New Shares or grant any proxy or power of attorney with respect thereto (other than this Agreement), (c) enter into any
contract, option, commitment or other arrangement or understanding with respect to the direct or indirect sale, transfer, assignment or other disposition
of (including, without limitation, by the creation of any Liens) any Shares or New Shares, or (d) take any action that would make any representation or
warranty of such Stockholder contained herein untrue or incorrect or have the effect of preventing or disabling such Stockholder from performing such
Stockholder’s obligations under this Agreement. Notwithstanding the foregoing, each Stockholder may make (a) transfers by will or by operation of law
or other transfers for estate-planning purposes, in which case this Agreement shall bind the transferee, (b) if such Stockholder is a partnership or limited
liability company, a transfer to one or more partners or members of such Stockholder or to an affiliated corporation, trust or other business entity under
common control with such Stockholder, or if such Stockholder is a trust, a transfer to a beneficiary, provided that in each such case the applicable
transferee has signed a support agreement in substantially the form hereof, (c) transfers to another holder of the capital stock of Parent that has signed a
support agreement in substantially the form hereof, and (d) transfers, sales or other dispositions as the Company and Parent may otherwise agree in
writing in its sole discretion.
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5.         Representations and Warranties of each Stockholder . Each Stockholder hereby represents and warrants to Parent and the Company as

follows:
 

(a)            such Stockholder has the full power and authority to execute and deliver this Agreement and to perform such Stockholder’s
obligations hereunder;

 
(b)            this Agreement has been duly executed and delivered by or on behalf of such Stockholder and, to such Stockholder’s

knowledge and assuming this Agreement constitutes a valid and binding agreement of the Company and Parent, constitutes a valid and binding
agreement with respect to such Stockholder, enforceable against such Stockholder in accordance with its terms, except as enforcement may be limited by
general principles of equity whether applied in a court of law or a court of equity and by bankruptcy, insolvency and similar laws affecting creditors’
rights and remedies generally;

 
(c)            such Stockholder owns, beneficially or of record, the number of Shares indicated opposite such Stockholder’s name on

Schedule 1 attached hereto, and will own any New Shares, free and clear of any liens, claims, charges or other encumbrances or restrictions of any kind
whatsoever (“Liens”), and has sole or shared, and otherwise unrestricted, voting power with respect to such Shares or New Shares and none of the Shares
or New Shares is subject to any voting trust or other agreement, arrangement or restriction with respect to the voting of the Shares or the New Shares,
except as contemplated by this Agreement;

 
(d)            to the knowledge of such Stockholder, the execution and delivery of this Agreement by such Stockholder does not, and the

performance by such Stockholder of such Stockholder’s obligations hereunder and the compliance by such Stockholder with any provisions hereof will
not, violate or conflict with, result in a material breach of or constitute a default (or an event that with notice or lapse of time or both would become a
material default) under, or give to others any rights of termination, amendment, acceleration or cancellation of, or result in the creation of any Liens on
any Shares or New Shares pursuant to, any agreement, instrument, note, bond, mortgage, contract, lease, license, permit or other obligation or any order,
arbitration award, judgment or decree to which such Stockholder is a party or by which such Stockholder is bound, or any law, statute, rule or regulation
to which such Stockholder is subject or, in the event that such Stockholder is a corporation, partnership, trust or other entity, any bylaw or other
organizational document of such Stockholder; and

 
(e)            to the knowledge of such Stockholder, the execution and delivery of this Agreement by such Stockholder does not, and the

performance of this Agreement by such Stockholder does not and will not, require any consent, approval, authorization or permit of, or filing with or
notification to, any governmental or regulatory authority by such Stockholder except for applicable requirements, if any, of the Exchange Act, and except
where the failure to obtain such consents, approvals, authorizations or permits, or to make such filings or notifications, would not prevent or delay the
performance by such Stockholder of such Stockholder’s obligations under this Agreement in any material respect.
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6.         Irrevocable Proxy. Subject to the penultimate sentence of this Section 6, by execution of this Agreement, each Stockholder does hereby

appoint Parent with full power of substitution and resubstitution, as such Stockholder’s true and lawful attorney and irrevocable proxy, to the fullest
extent of the undersigned’s rights with respect to the Shares, to vote, if such Stockholder is unable to perform such Stockholder’s obligations under this
Agreement, and, if and only if, such Stockholder fails to vote all of such Stockholder’s Shares (or New Shares, if any) or execute such other instruments
in accordance with the provisions of this Agreement, such Shares solely with respect to the matters set forth in Section 1 above. Each Stockholder
intends this proxy to be irrevocable and coupled with an interest hereunder until the Expiration Date and hereby revokes any proxy previously granted by
such Stockholder with respect to the Shares and New Shares, if any. Notwithstanding anything contained herein to the contrary, this irrevocable proxy
shall automatically terminate upon the Expiration Date of this Agreement. Each Stockholder hereby revokes any proxies previously granted and
represents that none of such previously-granted proxies are irrevocable.

 
7.         No Legal Actions. Each Stockholder will not in such Stockholder’s capacity as a stockholder of Parent bring, commence, institute,

maintain, prosecute or voluntarily aid any Legal Proceeding which (i) challenges the validity or seeks to enjoin the operation of any provision of this
Agreement or (ii) alleges that the execution and delivery of this agreement by such Stockholder, either alone or together with the other support
agreements and proxies to be delivered in connection with the execution of the Merger Agreement, or the approval of the Merger Agreement by the
Board of Directors of Parent, constitutes a breach of any fiduciary duty of the Board of Directors of Parent or any member thereof.

 
8.         Other Remedies; Specific Performance. All rights and remedies existing under this Agreement are cumulative to, and not exclusive of,

any rights or remedies otherwise available. Each party to this Agreement agree that, in the event of any breach or threatened breach by the other party of
any covenant, obligation or other provision set forth in this Agreement: (a) such party will be entitled, without any proof of actual damages (and in
addition to any other remedy that may be available to it) to: (i) a decree or order of specific performance or mandamus to enforce the observance and
performance of such covenant, obligation or other provision; and (ii) an injunction restraining such breach or threatened breach; and (b) such party will
not be required to provide any bond or other security in connection with any such decree, order or injunction or in connection with any related action or
Legal Proceeding.

 
9.         Directors and Officers. This Agreement shall apply to each Stockholder solely in such Stockholder’s capacity as a stockholder of Parent

and not in such Stockholder’s capacity as a director, officer or employee of Parent or any of its Subsidiaries. Notwithstanding any provision of this
Agreement to the contrary, nothing in this Agreement shall (or require a Stockholder to attempt to) limit or restrict a director and/or officer of Parent in
the exercise of such Stockholder’s fiduciary duties consistent with the terms of the Merger Agreement as a director and/or officer of Parent or prevent or
be construed to create any obligation on the part of any director and/or officer of Parent or any trustee or fiduciary of any employee benefit plan or trust
from taking any action in such Stockholder’s capacity as such director, officer, trustee and/or fiduciary.
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10.       No Ownership Interest. Nothing contained in this Agreement shall be deemed to vest in Parent any direct or indirect ownership or

incidence of ownership of or with respect to any Shares. All rights, ownership and economic benefits of and relating to the Shares shall remain vested in
and belong to each Stockholder, and Parent does not have authority to manage, direct, superintend, restrict, regulate, govern, or administer any of the
policies or operations of Parent or exercise any power or authority to direct such Stockholder in the voting of any of the Shares, except as otherwise
provided herein.

 
11.        Termination. This Agreement shall terminate and shall have no further force or effect as of the Expiration Date. Notwithstanding the

foregoing, nothing set forth in this Section 11 or elsewhere in this Agreement shall relieve either party hereto from any liability, or otherwise limit the
liability of either party from any liability for any intentional breach of any obligation or other provision contained in this Agreement.

 
12.       Further Assurances. Each Stockholder shall, from time to time, execute and deliver, or cause to be executed and delivered, such

additional or further consents, documents and other instruments as the Company or Parent may reasonably request for the purpose of effectively carrying
out the transactions contemplated by this Agreement and the Merger Agreement.

 
13.       Disclosure. Each Stockholder hereby agrees that Parent and the Company may publish and disclose in any registration statement, any

resale registration statement relating thereto (including all documents and schedules filed with the SEC), the Proxy Statement, any prospectus filed with
any regulatory authority in connection with the Merger and any related documents filed with such regulatory authority and as otherwise required by law,
such Stockholder’s identity and ownership of Shares and the nature of such Stockholder’s commitments, arrangements and understandings under this
Agreement and may further file this Agreement as an exhibit to the Proxy Statement or prospectus or in any other filing made by Parent or the Company
as required by law or the terms of the Merger Agreement, including with the SEC or other regulatory authority, relating to the Merger, all subject to prior
review and an opportunity to comment by such Stockholder’s counsel.

 
14.       Notice. Any notice or other communication required or permitted to be delivered to any Party under this Agreement will be in writing and

will be deemed properly delivered, given and received: (a) if delivered by hand, when delivered; (b) if sent on a Business Day by email before 11:59
p.m. (recipient’s time), when transmitted; (c) if sent by email on a day other than a Business Day, or if sent by email after 11:59 p.m. (recipient’s time),
on the Business Day following the date; (d) if sent by registered, certified or first class mail, the third Business Day after being sent; and (e) if sent by
overnight delivery via a national courier service, one Business Day after being sent, in each case, for the Company or Parent, at the address or email set
forth in with Section 9.1 of the Merger Agreement, and for each Stockholder, at its address or email set forth on Schedule 1 attached hereto (or at such
other address or email for a party as shall be specified by like notice).

 
15.       Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law, or

public policy, all other conditions and provisions of this Agreement will nevertheless remain in full force and effect so long as the economic or legal
substance of the transactions contemplated hereby is not affected in any manner adverse to any party. Upon such determination that any term or other
provision is invalid, illegal or incapable of being enforced, the parties hereto will negotiate in good faith to modify this Agreement so as to effect the
original intent of the parties as closely as possible in an acceptable manner to the end that transactions contemplated hereby are fulfilled to the extent
possible.
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16.       Assignability. This Agreement shall be binding upon, and shall be enforceable by and inure solely to the benefit of, the parties hereto and

their respective successors and assigns; provided, however , that neither this Agreement nor any of a party’s rights or obligations hereunder may be
assigned or delegated by such party without the prior written consent of the other parties hereto, and any attempted assignment or delegation of this
Agreement or any of such rights or obligations by such party without the other party’s prior written consent shall be void and of no effect. This
Agreement will be binding upon and inure solely to the benefit of each party hereto, and nothing in this Agreement, expressed or implied, is intended to
or will confer upon any other person any right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.

 
17.       No Waivers. No failure or delay on the part of any party hereto in the exercise of any right hereunder will impair such right or be

construed to be a waiver of, or acquiescence in, any breach of any representation, warranty or agreement herein, nor will any single or partial exercise of
any such right preclude other or further exercise thereof or of any other right.

 
18.       Applicable Law; Jurisdiction. This Agreement and the relationship of the parties hereto shall be governed by and construed in accordance

with the laws of the State of Delaware applicable to a contract executed and performed in such State without giving effect to the conflicts of laws
principles thereof, which would result in the applicability of the laws of another jurisdiction. Any action, suit or other Legal Proceeding relating to this
Agreement or the enforcement of any provision of this Agreement will be brought or otherwise commenced exclusively in the courts of the State of
Delaware located in Wilmington County. Each party to this Agreement: (i) expressly and irrevocably consents and submits to the exclusive jurisdiction
of such court (and each appellate court therefrom) in connection with any such action, suit or Legal Proceeding; (ii) agrees that such court will be
deemed to be a convenient forum; and (iii) agrees not to assert (by way of motion, as a defense or otherwise), in any such action, suit or Legal
Proceeding commenced in any such court, any claim that such party is not subject personally to the jurisdiction of such court, that such action, suit or
Legal Proceeding has been brought in an inconvenient forum, that the venue of such action, suit or other Legal Proceeding is improper or that this
Agreement or the subject matter of this Agreement may not be enforced in or by such court.

 
19.       WAIVER OF JURY TRIAL . EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES, TO THE EXTENT

PERMITTED BY APPLICABLE LEGAL REQUIREMENTS, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT OR OTHER
LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.
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20.       Entire Agreement; Counterparts; Exchanges by Facsimile . This Agreement constitutes the entire agreement and supersedes all prior

agreements and undertakings, both written and oral, among the parties, or any of them, with respect to the subject matter hereof and, except as otherwise
expressly provided herein, are not intended to confer upon any other person any rights or remedies hereunder. This Agreement may be executed in one or
more counterparts, and by the different parties hereto in separate counterparts and by facsimile or electronic (i.e., PDF) transmission, each of which
when executed will be deemed to be an original but all of which taken together will constitute one and the same agreement.

 
21.       Amendment. This Agreement may not be amended, supplemented or modified, and no provisions hereof may be modified or waived,

except by an instrument in writing signed on behalf of each party hereto.
 
22.       Not a Voting Trust . This Agreement is not a voting trust governed by Section 218 of the General Corporation Law of the State of

Delaware and should not be interpreted as such.
 
23.       Definition of Merger Agreement . For purposes of this Agreement, the term “ Merger Agreement” may include such agreement as

amended or modified as long as such amendments or modifications (a) do not (i) change the form of consideration or (ii) change the Exchange Ratio in a
manner adverse to a Stockholder, or (b) have been agreed to in writing by such Stockholder.

 
24.       Construction.
 

(a)            For purposes of this Agreement, whenever the context requires: the singular number will include the plural, and vice versa; the
masculine gender will include the feminine and neuter genders; the feminine gender will include the masculine and neuter genders; and the neuter
gender will include masculine and feminine genders.

 
(b)            The parties hereto agree that any rule of construction to the effect that ambiguities are to be resolved against the drafting party

will not be applied in the construction or interpretation of this Agreement.
 
(c)            As used in this Agreement, the words “include” and “including”, and variations thereof, will not be deemed to be terms of

limitation, but rather will be deemed to be followed by the words “without limitation.”
 
(d)            Except as otherwise indicated, all references in this Agreement to “Sections,” “Exhibits” and “Schedules” are intended to refer

to Sections of this Agreement and Exhibits or Schedules to this Agreement, respectively.
 
(e)            The bold-faced headings contained in this Agreement are for convenience of reference only, shall not be deemed to be a part of

this Agreement and shall not be referred to in connection with the construction or interpretation of this Agreement.
 

[Remainder of Page has Intentionally Been Left Blank ]
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EXECUTED as of the date first above written.
  
 [STOCKHOLDER]
   
 By:  
 Name:  
 Title:  
 
  
   
  
 [STOCKHOLDER]
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EXECUTED as of the date first above written.
 
 OHR PHARMACEUTICAL, INC.
   
 By:  
 Name:  
 Title:  
  
 NEUBASE THERAPEUTICS, INC.
   
 By:  
 Name: Dietrich Stephan
 Title: Chief Executive Officer
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Name and Address of Stockholder Shares
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Ohr Pharmaceutical, Inc. 8-K
Exhibit 2.3

 
NEUBASE THERAPEUTICS, INC.

 
SUPPORT AGREEMENT

 
THIS SUPPORT AGREEMENT (“Agreement”), dated as of January 2, 2019 is made by and among Ohr Pharmaceutical, Inc., a Delaware corporation (“Parent”),

NeuBase Therapeutics, Inc., a Delaware corporation (the “Company”), and the undersigned holders (each a “Stockholder”) of shares of capital stock of the Company or
securities convertible or exercisable for shares of capital stock of the Company (the “Shares”).

 
WHEREAS, Parent, Ohr Acquisition Corp., a Delaware corporation and a wholly owned subsidiary of Parent (“Merger Sub”), and the Company have entered into an

Agreement and Plan of Merger and Reorganization, dated of even date herewith (the “Merger Agreement”), providing for the merger of Merger Sub with and into the Company
(the “Merger”);

 
WHEREAS, each Stockholder beneficially owns and has sole or shared voting power with respect to the number of Shares indicated opposite such Stockholder’s

name on Schedule 1 attached hereto;
 
WHEREAS, as an inducement and a condition to the willingness of Parent, Merger Sub and the Company to enter into the Merger Agreement, and in consideration of

the substantial expenses incurred and to be incurred by them in connection therewith, each Stockholder has agreed to enter into and perform this Agreement; and
 
WHEREAS, all capitalized terms used in this Agreement without definition herein shall have the meanings ascribed to them in the Merger Agreement.
 
NOW, THEREFORE, in consideration of, and as a condition to, Parent’s, Merger Sub’s and the Company’s entering into the Merger Agreement and proceeding with

the transactions contemplated thereby, and in consideration of the expenses incurred and to be incurred by them in connection therewith, each Stockholder, Parent and the
Company agree as follows:

 
1 .            Agreement to Vote Shares . Each Stockholder agrees that, prior to the Expiration Date (as defined in Section 2 below), at any meeting of the stockholders of

the Company or any adjournment or postponement thereof, or in connection with any written consent of the stockholders of the Company, with respect to the Merger, the
Merger Agreement or any Acquisition Proposal, such Stockholder shall:

 
(a)          appear at such meeting or otherwise cause the Shares and any New Shares (as defined in Section 3 below) to be counted as present thereat for

purposes of calculating a quorum; and
 
(b)          from and after the date hereof until the Expiration Date, vote (or cause to be voted), or deliver a written consent (or cause a written consent to be

delivered) covering all of the Shares and any New Shares that such Stockholder shall be entitled to so vote (or have the power or authority to cause to be voted): (i) in favor of
the adoption of the Merger Agreement and approval of the Merger and, if required, the Financing; (ii) against any action or agreement that, to the knowledge of such
Stockholder, would reasonably be expected to result in a breach in any material respect of any covenant, representation or warranty or any other obligation or agreement of the
Company or any of its Subsidiaries or affiliates under the Merger Agreement or that would reasonably be expected to result in any of the conditions to the Company’s or any of
its Subsidiaries’ or affiliates’ obligations under the Merger Agreement not being fulfilled; and (iii) against any Acquisition Proposal, or any agreement, transaction or other
matter that is intended to, or would reasonably be expected to, impede, interfere with, delay, postpone, discourage or materially and adversely affect the consummation of the
Merger and all other transactions contemplated by the Merger Agreement. Such Stockholder shall not take or commit or agree to take any action inconsistent with the foregoing.

 



 
 

2 .            Expiration Date. As used in this Agreement, the term “Expiration Date” shall mean the earlier to occur of (a) the Effective Time, (b) such date and time as
the Merger Agreement shall be terminated pursuant to Article 7 thereof or otherwise, or (c) upon mutual written agreement of the parties to terminate this Agreement. Upon
termination or expiration of this Agreement, no party shall have any further obligations or liabilities under this Agreement; provided, however, such termination or expiration
shall not relieve any party from liability for any willful breach of this Agreement or acts of bad faith prior to termination hereof.

 
3 .            Additional Purchases. Each Stockholder agrees that any shares of capital stock or other equity securities of the Company that such Stockholder purchases or

with respect to which such Stockholder otherwise acquires sole or shared voting power after the execution of this Agreement and prior to the Expiration Date, whether by the
exercise of any stock options or otherwise (“New Shares”), shall be subject to the terms and conditions of this Agreement to the same extent as if they constituted the Shares.

 
4 .            Agreement to Retain Shares. From and after the date hereof until the Expiration Date, each Stockholder shall not, directly or indirectly, (a) sell, assign,

transfer, tender, or otherwise dispose of (including, without limitation, by the creation of any Liens (as defined in Section 5(c) below)) any Shares or any New Shares acquired,
(b) deposit any Shares or New Shares into a voting trust or enter into a voting agreement or similar arrangement with respect to such Shares or New Shares or grant any proxy or
power of attorney with respect thereto (other than this Agreement), (c) enter into any contract, option, commitment or other arrangement or understanding with respect to the
direct or indirect sale, transfer, assignment or other disposition of (including, without limitation, by the creation of any Liens) any Shares or New Shares, or (d) take any action
that would make any representation or warranty of such Stockholder contained herein untrue or incorrect or have the effect of preventing or disabling such Stockholder from
performing such Stockholder’s obligations under this Agreement. Notwithstanding the foregoing, each Stockholder may make (a) transfers by will or by operation of law or
other transfers for estate-planning purposes, in which case this Agreement shall bind the transferee, (b) if such Stockholder is a partnership or limited liability company, a
transfer to one or more partners or members of such Stockholder or to an affiliated corporation, trust or other business entity under common control with such Stockholder, or if
such Stockholder is a trust, a transfer to a beneficiary, provided that in each such case the applicable transferee has signed a support agreement in substantially the form hereof,
(c) transfers to another holder of the capital stock of the Company that has signed a support agreement in substantially the form hereof, and (d) transfers, sales or other
dispositions as the Company may otherwise agree in writing in its sole discretion.

 



 
 

5.            Representations and Warranties of each Stockholder. Each Stockholder hereby represents and warrants to Parent and the Company as follows:
 

(a)       such Stockholder has the full power and authority to execute and deliver this Agreement and to perform such Stockholder’s obligations hereunder;
 
(b)       this Agreement has been duly executed and delivered by or on behalf of such Stockholder and, to such Stockholder’s knowledge and assuming this

Agreement constitutes a valid and binding agreement of the Company and Parent, constitutes a valid and binding agreement with respect to such Stockholder, enforceable
against such Stockholder in accordance with its terms, except as enforcement may be limited by general principles of equity whether applied in a court of law or a court of
equity and by bankruptcy, insolvency and similar laws affecting creditors’ rights and remedies generally;

 
(c)       such Stockholder owns, beneficially or of record, the number of Shares indicated opposite such Stockholder’s name on Schedule 1 attached hereto,

and will own any New Shares, free and clear of any liens, claims, charges or other encumbrances or restrictions of any kind whatsoever (“Liens”), and has sole or shared, and
otherwise unrestricted, voting power with respect to such Shares or New Shares and none of the Shares or New Shares is subject to any voting trust or other agreement,
arrangement or restriction with respect to the voting of the Shares or the New Shares, except as contemplated by this Agreement;

 
(d)       to the knowledge of such Stockholder, the execution and delivery of this Agreement by such Stockholder does not, and the performance by such

Stockholder of such Stockholder’s obligations hereunder and the compliance by such Stockholder with any provisions hereof will not, violate or conflict with, result in a
material breach of or constitute a default (or an event that with notice or lapse of time or both would become a material default) under, or give to others any rights of
termination, amendment, acceleration or cancellation of, or result in the creation of any Liens on any Shares or New Shares pursuant to, any agreement, instrument, note, bond,
mortgage, contract, lease, license, permit or other obligation or any order, arbitration award, judgment or decree to which such Stockholder is a party or by which such
Stockholder is bound, or any law, statute, rule or regulation to which such Stockholder is subject or, in the event that such Stockholder is a corporation, partnership, trust or other
entity, any bylaw or other organizational document of such Stockholder; and

 
(e)       to the knowledge of such Stockholder, the execution and delivery of this Agreement by such Stockholder does not, and the performance of this

Agreement by such Stockholder does not and will not, require any consent, approval, authorization or permit of, or filing with or notification to, any governmental or regulatory
authority by such Stockholder except for applicable requirements, if any, of the Exchange Act, and except where the failure to obtain such consents, approvals, authorizations or
permits, or to make such filings or notifications, would not prevent or delay the performance by such Stockholder of such Stockholder’s obligations under this Agreement in any
material respect.

 
6.            Irrevocable Proxy. Subject to the penultimate sentence of this Section 6, by execution of this Agreement, each Stockholder does hereby appoint the Company

with full power of substitution and resubstitution, as such Stockholder’s true and lawful attorney and irrevocable proxy, to the fullest extent of the undersigned’s rights with
respect to the Shares, to vote, if such Stockholder is unable to perform such Stockholder’s obligations under this Agreement and, if and only if, such Stockholder fails to vote all
of such Stockholder’s Shares (or New Shares, if any) or execute such other instruments in accordance with the provisions of this Agreement, such Shares solely with respect to
the matters set forth in Section 1 above. Each Stockholder intends this proxy to be irrevocable and coupled with an interest hereunder until the Expiration Date and hereby
revokes any proxy previously granted by such Stockholder with respect to the Shares and New Shares, if any. Notwithstanding anything contained herein to the contrary, this
irrevocable proxy shall automatically terminate upon the Expiration Date of this Agreement. Each Stockholder hereby revokes any proxies previously granted and represents
that none of such previously-granted proxies are irrevocable.

 



 
 

7.            Waiver of Appraisal Rights; No Legal Actions.
 

(a)          Each Stockholder hereby waives, and agrees not to exercise or assert, any appraisal rights under applicable law, including Section 262 of the DGCL
in connection with the Merger.

 
(b)          Each Stockholder will not in such Stockholder’s capacity as a stockholder of the Company bring, commence, institute, maintain, prosecute or

voluntarily aid any Legal Proceeding which (i) challenges the validity or seeks to enjoin the operation of any provision of this Agreement or (ii) alleges that the execution and
delivery of this agreement by such Stockholder, either alone or together with the other support agreements and proxies to be delivered in connection with the execution of the
Merger Agreement, or the approval of the Merger Agreement by the Board of Directors of the Company, constitutes a breach of any fiduciary duty of the Board of Directors of
the Company or any member thereof.

 
8.            Other Remedies; Specific Performance. All rights and remedies existing under this Agreement are cumulative to, and not exclusive of, any rights or remedies

otherwise available. Each party to this Agreement agree that, in the event of any breach or threatened breach by the other party of any covenant, obligation or other provision set
forth in this Agreement: (a) such party will be entitled, without any proof of actual damages (and in addition to any other remedy that may be available to it) to: (i) a decree or
order of specific performance or mandamus to enforce the observance and performance of such covenant, obligation or other provision; and (ii) an injunction restraining such
breach or threatened breach; and (b) such party will not be required to provide any bond or other security in connection with any such decree, order or injunction or in
connection with any related action or Legal Proceeding.

 
9 .            Directors and Officers. This Agreement shall apply to each Stockholder solely in such Stockholder’s capacity as a stockholder of the Company and not in

such Stockholder’s capacity as a director, officer or employee of the Company. Notwithstanding any provision of this Agreement to the contrary, nothing in this Agreement
shall (or require a Stockholder to attempt to) limit or restrict a director and/or officer of the Company in the exercise of such Stockholder’s fiduciary duties consistent with the
terms of the Merger Agreement as a director and/or officer of the Company or prevent or be construed to create any obligation on the part of any director and/or officer of the
Company or any trustee or fiduciary of any employee benefit plan or trust from taking any action in such Stockholder’s capacity as such director, officer, trustee and/or
fiduciary.

 



 
 

1 0 .          No Ownership Interest. Nothing contained in this Agreement shall be deemed to vest in the Company any direct or indirect ownership or incidence of
ownership of or with respect to any Shares. All rights, ownership and economic benefits of and relating to the Shares shall remain vested in and belong to each Stockholder, and
the Company does not have authority to manage, direct, superintend, restrict, regulate, govern, or administer any of the policies or operations of Parent or exercise any power or
authority to direct such Stockholder in the voting of any of the Shares, except as otherwise provided herein.

 
1 1 .          Termination. This Agreement shall terminate and shall have no further force or effect as of the Expiration Date. Notwithstanding the foregoing, nothing set

forth in this Section 11 or elsewhere in this Agreement shall relieve either party hereto from any liability, or otherwise limit the liability of either party from any liability for any
intentional breach of any obligation or other provision contained in this Agreement.

 
12.          Further Assurances. Each Stockholder shall, from time to time, execute and deliver, or cause to be executed and delivered, such additional or further consents,

documents and other instruments as the Company or Parent may reasonably request for the purpose of effectively carrying out the transactions contemplated by this Agreement
and the Merger Agreement.

 
1 3 .          Disclosure. Each Stockholder hereby agrees that Parent and the Company may publish and disclose in any registration statement, any resale registration

statement relating thereto (including all documents and schedules filed with the SEC), the Proxy Statement, any prospectus filed with any regulatory authority in connection
with the Merger and any related documents filed with such regulatory authority and as otherwise required by law, such Stockholder’s identity and ownership of Shares and the
nature of such Stockholder’s commitments, arrangements and understandings under this Agreement and may further file this Agreement as an exhibit to the Proxy Statement or
prospectus or in any other filing made by Parent or the Company as required by law or the terms of the Merger Agreement, including with the SEC or other regulatory authority,
relating to the Merger, all subject to prior review and an opportunity to comment by such Stockholder’s counsel.

 
1 4 .          Notice. Any notice or other communication required or permitted to be delivered to any Party under this Agreement will be in writing and will be deemed

properly delivered, given and received: (a) if delivered by hand, when delivered; (b) if sent on a Business Day by email before 11:59 p.m. (recipient’s time), when transmitted;
(c) if sent by email on a day other than a Business Day, or if sent by email after 11:59 p.m. (recipient’s time), on the Business Day following the date; (d) if sent by registered,
certified or first class mail, the third Business Day after being sent; and (e) if sent by overnight delivery via a national courier service, one Business Day after being sent, in each
case, for the Company or Parent, at the address or email set forth in with Section 9.1 of the Merger Agreement, and for each Stockholder, at its address or email set forth on
Schedule 1 attached hereto (or at such other address or email for a party as shall be specified by like notice).

 



 
 

15 .          Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced by any rule of law, or public policy, all other
conditions and provisions of this Agreement will nevertheless remain in full force and effect so long as the economic or legal substance of the transactions contemplated hereby
is not affected in any manner adverse to any party. Upon such determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto
will negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in an acceptable manner to the end that transactions
contemplated hereby are fulfilled to the extent possible.

 
1 6 .          Assignability. This Agreement shall be binding upon, and shall be enforceable by and inure solely to the benefit of, the parties hereto and their respective

successors and assigns; provided, however, that neither this Agreement nor any of a party’s rights or obligations hereunder may be assigned or delegated by such party without
the prior written consent of the other parties hereto, and any attempted assignment or delegation of this Agreement or any of such rights or obligations by such party without the
other party’s prior written consent shall be void and of no effect. This Agreement will be binding upon and inure solely to the benefit of each party hereto, and nothing in this
Agreement, expressed or implied, is intended to or will confer upon any other person any right, benefit or remedy of any nature whatsoever under or by reason of this
Agreement.

 
17.          No Waivers. No failure or delay on the part of any party hereto in the exercise of any right hereunder will impair such right or be construed to be a waiver of,

or acquiescence in, any breach of any representation, warranty or agreement herein, nor will any single or partial exercise of any such right preclude other or further exercise
thereof or of any other right.

 
18.          Applicable Law; Jurisdiction. This Agreement and the relationship of the parties hereto shall be governed by and construed in accordance with the laws of the

State of Delaware applicable to a contract executed and performed in such State without giving effect to the conflicts of laws principles thereof, which would result in the
applicability of the laws of another jurisdiction. Any action, suit or other Legal Proceeding relating to this Agreement or the enforcement of any provision of this Agreement
will be brought or otherwise commenced exclusively in the courts of the State of Delaware located in Wilmington County. Each party to this Agreement: (i) expressly and
irrevocably consents and submits to the exclusive jurisdiction of such court (and each appellate court therefrom) in connection with any such action, suit or Legal Proceeding;
(ii) agrees that such court will be deemed to be a convenient forum; and (iii) agrees not to assert (by way of motion, as a defense or otherwise), in any such action, suit or Legal
Proceeding commenced in any such court, any claim that such party is not subject personally to the jurisdiction of such court, that such action, suit or Legal Proceeding has been
brought in an inconvenient forum, that the venue of such action, suit or other Legal Proceeding is improper or that this Agreement or the subject matter of this Agreement may
not be enforced in or by such court.

 
1 9 .          WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES, TO THE EXTENT PERMITTED BY

APPLICABLE LEGAL REQUIREMENTS, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT OR OTHER LEGAL PROCEEDING ARISING OUT
OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.

 



 
 

2 0 .          Entire Agreement; Counterparts; Exchanges by Facsimile. This Agreement constitutes the entire agreement and supersedes all prior agreements and
undertakings, both written and oral, among the parties, or any of them, with respect to the subject matter hereof and, except as otherwise expressly provided herein, are not
intended to confer upon any other person any rights or remedies hereunder. This Agreement may be executed in one or more counterparts, and by the different parties hereto in
separate counterparts and by facsimile or electronic (i.e., PDF) transmission, each of which when executed will be deemed to be an original but all of which taken together will
constitute one and the same agreement.

 
21.          Amendment. This Agreement may not be amended, supplemented or modified, and no provisions hereof may be modified or waived, except by an instrument

in writing signed on behalf of each party hereto.
 
22.          Not a Voting Trust. This Agreement is not a voting trust governed by Section 218 of the General Corporation Law of the State of Delaware and should not be

interpreted as such.
 
2 3 .          Definition of Merger Agreement. For purposes of this Agreement, the term “Merger Agreement” may include such agreement as amended or modified as

long as such amendments or modifications (a) do not (i) change the form of consideration or (ii) change the Exchange Ratio in a manner adverse to a Stockholder, or (b) have
been agreed to in writing by such Stockholder.

 
24.          Construction.
 

(a)          For purposes of this Agreement, whenever the context requires: the singular number will include the plural, and vice versa; the masculine gender
will include the feminine and neuter genders; the feminine gender will include the masculine and neuter genders; and the neuter gender will include masculine and feminine
genders.

 
(b)          The parties hereto agree that any rule of construction to the effect that ambiguities are to be resolved against the drafting party will not be applied in

the construction or interpretation of this Agreement.
 
(c)          As used in this Agreement, the words “include” and “including”, and variations thereof, will not be deemed to be terms of limitation, but rather will

be deemed to be followed by the words “without limitation.”
 
(d)          Except as otherwise indicated, all references in this Agreement to “Sections,” “Exhibits” and “Schedules” are intended to refer to Sections of this

Agreement and Exhibits or Schedules to this Agreement, respectively.
 
(e)          The bold-faced headings contained in this Agreement are for convenience of reference only, shall not be deemed to be a part of this Agreement and

shall not be referred to in connection with the construction or interpretation of this Agreement.
 



 
 

[Remainder of Page has Intentionally Been Left Blank]
 



 
 
EXECUTED as of the date first above written.
 
 [STOCKHOLDER]
   
 By:  
 Name:  
 Title:  
  
 [STOCKHOLDER]
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EXECUTED as of the date first above written.
 
 OHR PHARMACEUTICAL, INC.
   
 By:  
 Name:  
 Title:  
  
 NEUBASE THERAPEUTICS, INC.
   
 By:  
 Name: Dietrich Stephan
 Title: Chief Executive Officer
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LOCK-UP AGREEMENT

 
January 2, 2019

 
Ohr Pharmaceutical, Inc.
800 Third Avenue
11th Floor
New York NY 10022
 
Ladies and Gentlemen:
 

The undersigned signatory of this lock-up agreement (this “Lock-Up Agreement”) understands that Ohr Pharmaceutical, Inc., a Delaware corporation (“Parent”), has
entered into an Agreement and Plan of Merger and Reorganization, dated as of January 2, 2019 (as the same may be amended from time to time, the “Merger Agreement”) with
Ohr Acquisition Corp., a Delaware corporation and a wholly owned subsidiary of Parent, and NeuBase Therapeutics, Inc., a Delaware corporation. Capitalized terms used but
not otherwise defined herein shall have the respective meanings ascribed to such terms in the Merger Agreement.

 
As a material inducement to each of the parties to enter into the Merger Agreement and to consummate the transactions contemplated thereby, and for other good and

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the undersigned hereby irrevocably agrees that, subject to the exceptions set forth herein,
without the prior written consent of Parent, the undersigned will not, during the period commencing upon the Closing and ending on the date that is 90 days after the Closing
Date (the “Restricted Period”):

 
(i) offer, pledge, sell, contract to sell, sell any option or contract to purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase,

or otherwise transfer or dispose of, directly or indirectly, any shares of Parent Common Stock or any securities convertible into or exercisable or exchangeable
for Parent Common Stock (including without limitation, Parent Common Stock or such other securities which may be deemed to be beneficially owned by the
undersigned in accordance with the rules and regulations of the Securities and Exchange Commotion and securities of Parent which may be issued upon
exercise of a stock option or warrant that are currently or hereafter owned by the undersigned (collectively, the “Undersigned’s Shares”), or publicly disclose
the intention to make any such offer, sale, pledge, grant, transfer or disposition;

 
(ii) enter into any swap, short sale, hedge or other agreement that transfers, in whole or in part, any of the economic consequences of ownership of the

Undersigned’s Shares regardless of whether any such transaction described in clause (i) above or this clause (ii) is to be settled by delivery of Parent Common
Stock or such other securities, in cash or otherwise; or

 
(iii) make any demand for or exercise any right with respect to the registration of any shares of Parent Common Stock or any security convertible into or exercisable

or exchangeable for Parent Common Stock.
 

 



 

 
The restrictions and obligations contemplated by this Lock-Up Agreement shall not apply to:
 
(a) transfers of the Undersigned’s Shares:

 
(i) if the undersigned is a natural person, (A) to any person related to the undersigned by blood or adoption who is an immediate family member of the

undersigned, or by marriage or domestic partnership (a “Family Member”), or to a trust formed for the benefit of the undersigned or any of the
undersigned’s Family Members, (B) to the undersigned’s estate, following the death of the undersigned, by will, other testamentary document,
intestacy or other operation of law, (C) as a bona fide gift to a charitable organization, (D) by operation of law pursuant to a qualified domestic order or
in connection with a divorce settlement, (E) to any partnership, corporation or limited liability company which is controlled by the undersigned and/or
by any such Family Member(s), or (F) for bona fide financial and estate planning purposes, including to any trust for the director of indirect benefit of
the undersigned or immediate family of the undersigned;

 
(ii) if the undersigned is a corporation, partnership or other business entity, (A) to another corporation, partnership or other business entity that is an

affiliate (as defined under Rule 12b-2 of the Exchange Act) of the undersigned, including investment funds or other entities under common control or
management with the undersigned, (B) as a distribution or dividend to equity holders (including, without limitation, general or limited partners and
members) of the undersigned (including upon the liquidation and dissolution of the undersigned pursuant to a plan of liquidation approved by the
undersigned’s equity holders) or (C) as a bona fide gift to a charitable organization;

 
(iii) if the undersigned is a trust, to any grantors or beneficiaries, or the estate of any such beneficiary, of the trust; or

 
(iv) transfers or dispositions not involving a change in “beneficial ownership” (as defined in Rule 13d-3 under the Exchange Act);

 
provided that, in the case of any transfer or distribution pursuant to this clause (a), such transfer is not for value and each donee, heir, beneficiary or other transferee or
distributee shall sign and deliver to Parent a lock-up agreement in the form of this Lock-Up Agreement with respect to the shares of Parent Common Stock or such other
securities that have been so transferred or distributed;
 

(b) the exercise of an option (including a net or cashless exercise of an option) to purchase shares of Parent Common Stock, and any related transfer of shares of
Parent Common Stock to Parent for the purpose of paying the exercise price of such options or for paying taxes (including estimated taxes) due as a result of the
exercise of such options or vesting of equity awards (or the disposition to Parent of any shares of restricted stock granted pursuant to the terms of any employee
benefit plan or restricted stock purchase agreement); provided that, for the avoidance of doubt, the underlying shares of Parent Common Stock shall continue to
be subject to the restrictions on transfer set forth in this Lock-Up Agreement;

 
(b) the establishment of a trading plan pursuant to Rule 10b5-1 under the Exchange Act for the transfer of Parent Common Stock; provided that such plan does not

provide for any transfers of Parent Common Stock during the Restricted Period;
 

(c) transfers by the undersigned of shares of Parent Common Stock purchased by the undersigned on the open market following the Closing Date;
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(d) transfers to Parent pursuant to any contractual arrangement that provides for the transfer of the Undersigned’s Shares or such other securities to Parent or in

connection with the termination of the undersigned’s employment or other service relationship with Parent; or
 

(e) transfers pursuant to a bona fide third party tender offer, merger, consolidation or other similar transaction made to all holders of Parent Common Stock
involving a change of control of Parent, provided that in the event that the tender offer, merger, consolidation or other such transaction is not completed, the
Undersigned’s Shares shall remain subject to the restrictions set forth herein;

 
and provided, further, that, with respect to each of (a), (b) and (c) above, no filing by any party (including any donor, donee, transferor, transferee, distributor or distributee)
under the Exchange Act or other public announcement shall be required or shall be made voluntarily in connection with such transfer or disposition during the Restricted Period
(other than (i) any exit filings or public announcements that may be required under applicable federal and state securities laws or (ii) in respect of a required filing under the
Exchange Act in connection with the exercise of an option to purchase Parent Common Stock following such individual’s termination of employment with Parent that would
otherwise expire during the Restricted Period, provided that reasonable notice shall be provided to Parent prior to any such filing).
 

Any attempted transfer in violation of this Lock-Up Agreement will be of no effect and null and void, regardless of whether the purported transferee has any actual or
constructive knowledge of the transfer restrictions set forth in this Lock-Up Agreement, and will not be recorded on the share register of Parent. In furtherance of the foregoing,
the undersigned agrees that Parent and any duly appointed transfer agent for the registration or transfer of the securities described herein are hereby authorized to decline to
make any transfer of securities if such transfer would constitute a violation or breach of this Lock-Up Agreement. Parent may cause the legend set forth below, or a legend
substantially equivalent thereto, to be placed upon any certificate(s) or other documents, ledgers or instruments evidencing the undersigned’s ownership of Parent Common
Stock:

 
THE SHARES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO AND MAY ONLY BE TRANSFERRED IN COMPLIANCE WITH A
LOCK-UP AGREEMENT, A COPY OF WHICH IS ON FILE AT THE PRINCIPAL OFFICE OF THE COMPANY.
 
The undersigned hereby represents and warrants that the undersigned has full power and authority to enter into this Lock-Up Agreement. All authority herein conferred

or agreed to be conferred and any obligations of the undersigned shall be binding upon the successors, assigns, heirs or personal representatives of the undersigned.
 
The undersigned understands that if the Merger Agreement is terminated for any reason, the undersigned shall be released from all obligations under this Lock-Up

Agreement. The undersigned understands that Parent is proceeding with the Contemplated Transactions in reliance upon this Lock-Up Agreement.
 
Any and all remedies herein expressly conferred upon Parent will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or

equity, and the exercise by Parent of any one remedy will not preclude the exercise of any other remedy. The undersigned agrees that irreparable damage would occur to Parent
in the event that any provision of this Lock-Up Agreement were not performed in accordance with its specific terms or were otherwise breached. It is accordingly agreed that
Parent shall be entitled to an injunction or injunctions to prevent breaches of this Lock-Up Agreement and to enforce specifically the terms and provisions hereof in any court of
the United States or any state having jurisdiction, this being in addition to any other remedy to which Parent is entitled at law or in equity, and the undersigned waives any bond,
surety or other security that might be required of Parent with respect thereto.
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This Lock-Up Agreement and any claim, controversy or dispute arising under or related to this Lock-Up Agreement shall be governed by and construed in accordance

with the laws of the State of Delaware, without regard to the conflict of laws principles thereof.
 
This Lock-Up Agreement may be executed in several counterparts, each of which shall be deemed an original and all of which shall constitute one and the same

instrument. The exchange of a fully executed Lock-Up Agreement (in counterparts or otherwise) by Parent and the undersigned by facsimile or electronic transmission in .pdf
format shall be sufficient to bind such parties to the terms and conditions of this Lock-Up Agreement.

 
(Signature Page Follows)
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 Very truly yours,
  
Print Name of Stockholder: [                            ]
  
 Signature (for individuals):
  
  
 Signature (for entities):
  
 By:  
 Name:  
 Title:  
 
Accepted and Agreed by 
Ohr Pharmaceutical, Inc.:

 

   
By   
Name:   
Title:   
 

[Signature Page to Lock-up Agreement]
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RETENTION BONUS AGREEMENT

 
THIS RETENTION BONUS AGREEMENT (this “Agreement”) is made and entered into by and between Ohr Pharmaceutical, Inc. (the “Company”) and Jason

Slakter (“Employee”), effective as of this 2nd day of January, 2019 (the “Effective Date”).
 
WHEREAS, the Company has entered into that certain Agreement and Plan of Merger and Reorganization, dated as of January 2, 2019, with Ohr Acquisition Corp., a

Delaware corporation and a wholly-owned subsidiary of the Company (“Merger Sub”), and NeuBase Therapeutics, Inc., a Delaware corporation (“NeuBase”), pursuant to
which NeuBase will merge with and into Merger Sub, and following the merger, NeuBase will be a wholly-owned subsidiary of the Company (the “Transaction”); and

 
WHEREAS, Employee’s expertise regarding the Company is deemed critical to the success of the closing of the Transaction; and
 
WHEREAS the Company is offering Employee a retention bonus (the “Bonus”) if Employee remains with the Company through the closing of the Transaction.
 
NOW THEREFORE, in consideration of the promises and the agreements of the parties set forth in this Agreement, and other good and valuable consideration, the

receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:
 
1.          Definition. For the purposes of this Agreement, termination “for Cause” shall be defined as a termination by the Company of the employment of Employee

occasioned by (i) the failure by Employee to cure a willful breach of a material duty imposed on Employee under this Agreement within thirty (30) days after written notice
thereof by the Company or the continuation by Employee after written notice by the Company of a willful neglect of a duty imposed on Employee under this Agreement, (ii)
Employee’s conviction of (or plea of guilty or nolo contendere to) a misdemeanor which constitutes a crime of moral turpitude and, in the good faith opinion of the Committee,
materially damages the Company or to any subsidiary or affiliate of the Company, (iii) Employee’s conviction of (or plea of guilty or nolo contendere to) a felony (including,
without limitation, any felony constituting a crime of moral turpitude), (iv) any act of gross negligence or corporate waste by Employee that adversely affects the Company, (v)
the commission of any intentional tort by Employee against the Company causing loss, damages or harm to the Company, (vi) the misappropriation of proprietary information
or confidential information, or (vii) any breach of the Proprietary Information and Inventions Agreement, dated August 7, 2015, between the Company and Employee. In the
event of termination by the Company “for Cause,” all salary, benefits and other payments shall cease at the time of termination, and the Company shall have no further
obligations to Employee.
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2.           Eligibility for Bonus. Subject to the terms and conditions of this Agreement, the Company shall pay Employee the Bonus described in Section 3, below, if

either:
 

a. Employee remains employed by the Company in his current position from the Effective Date of this Agreement through and including the closing date
of the Transaction; or

 
b. Employee is involuntarily separated from service without Cause by the Company prior to the closing date of the Transaction.

 
If Employee voluntarily separates from service with the Company for any reason prior to the closing of the Transaction, Employee will not receive any part of the Bonus and the
Company shall have no further obligation to Employee under this Agreement.
 

3.           Payment of Bonus. In the event Employee satisfies the requirements of Section 2, above, Employee shall be entitled to receive a Bonus of Seventy-Five
Thousand Dollars ($75,000.00), less all required taxes and withholdings. The Bonus shall be paid in a single lump sum (less all required taxes and withholdings) on the closing
date of the Transaction.

 
4.           Assignability. This Agreement is assignable by the Company in whole or in part to any subsidiaries, affiliates, or successors to the Company, whether by

merger, consolidation, sale of stock, sale of assets or otherwise. This Agreement is not assignable or transferable by Employee.
 
5.           Amendment; Modification; Termination. This Agreement may not be terminated or any provision of this Agreement amended, modified, altered, or waived

except in writing signed by Employee and the Company, which writing shall specifically reference this Agreement and the provision which the parties intend to waive or
modify.

 
6.           No Effect on Other Arrangements. It is expressly understood and agreed that the Bonus paid in accordance with this Agreement is in addition to any other

benefits or compensation for which Employee may be eligible, whether funded or unfunded, by reason of Employee’s employment with the Company.
 
7.           No Guarantee of Employment. No provision of this Agreement shall be construed to affect in any manner the existing right of the Company to suspend,

terminate, alter, or modify (whether or not for Cause) the employment relationship of Employee and the Company at any time.
 
8.           Governing Law. This Agreement, and all its rights under it, shall be governed by and construed in accordance with the laws of the State of New York

without giving effect to principles of conflicts of laws.
 
9.           Consent to Jurisdiction. Employee consents, and waives any objection, to personal jurisdiction and venue in the federal and state courts in New York, New

York in any action by the Company to enforce this Agreement.
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10.        409A. The parties agree that this Agreement is intended to be exempt from the provisions of Internal Revenue Code Section 409A as a “short-term deferral,”

as described in Treasury Regulation Section 1.409A-1(b)(4) and that the terms and provisions of this Agreement shall be construed and interpreted consistent with such intent.
 
11.        Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which taken together shall constitute

one and the same instrument.
 

[Remainder of Page Intentionally Left Blank; Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above written.
 

 COMPANY:
   
 OHR PHARMACEUTICAL, INC.
   
 By: /s/ Sam Backenroth
 Name: Sam Backenroth
 Title: CFO & VP, Business Development
   
 EMPLOYEE:
 /s/ Jason Slakter
 Jason Slakter
 

[Signature Page to Retention Bonus Agreement]
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Ohr Pharmaceutical, Inc. Announces Merger Agreement with NeuBase Therapeutics, Inc.

 
Proposed combined company’s peptide-nucleic acid antisense oligonucleotide (PATrOL™) technology platform enables rapid development of therapies delivered systemically

for genetic diseases
 

Initial indications include RNA gene silencing for Huntington’s disease and myotonic dystrophy, with additional future applications in other RNA silencing indications
 

Ohr Pharmaceutical Reports Fiscal Year 2018 Financial Results
 

Conference call and webcast to be held today, Jan. 3, at 8:30 a.m. EST
 

NEW YORK, January 3, 2019 -- Ohr Pharmaceutical, Inc. (“Ohr”) (Nasdaq: OHRP) announced today that it has entered into a definitive merger agreement with NeuBase
Therapeutics, Inc. (“NeuBase”), under which the stockholders of NeuBase would become the majority holders of the combined company. The proposed merger will create a
public company focused on advancing NeuBase’s peptide-nucleic acid (PNA) antisense oligonucleotide (PATrOL™) technology platform for the development of therapies to
address severe and currently untreatable diseases caused by genetic mutations.
 
Upon closing of the transaction, the combined company will change its name to “NeuBase Therapeutics, Inc.” and propose its trading symbol on the NASDAQ be changed to
“NBSE”. The executive team of NeuBase will serve as the executive team of the combined company, led by Dietrich A. Stephan, Ph.D. as Chief Executive Officer.
 
“We are excited to enter into a definitive merger agreement with NeuBase, a company with a powerful technology and pipeline that has the potential to address multiple unmet
medical needs across a range of serious genetic diseases,” said Jason Slakter, M.D., Chief Executive Officer of Ohr Pharmaceutical. “Following a comprehensive review of
strategic alternatives, Ohr’s Board of Directors concluded that the proposed transaction with NeuBase is in the best interest of our stockholders. The proposed merger will
provide an opportunity to create value as an innovative, science-driven company with a proprietary technology platform utilizing advanced gene silencing techniques. We
intend to hold a special meeting of Ohr shareholders in the first half of 2019 to vote on this merger.”
 
“The proposed merger with Ohr signals the next stage of growth for NeuBase,” added Dr. Dietrich Stephan, Chief Executive Officer of NeuBase Therapeutics. “The company’s
new therapeutic modality has the potential to address a wide range of germline and somatic diseases caused by inappropriate expression and change-of-function mutations of
genes. Our technology has significant potential advantages over currently available antisense and small molecule approaches to gene silencing, including high selectivity for
targets, cell membrane and blood brain barrier permeability, early data indicating no immune response and a low cost of goods. These characteristics are essential for scalability
in addressing a wide range of genetic diseases, including cancer. We are initially developing this exciting platform for RNA gene silencing in Huntington’s disease and
myotonic dystrophy, with additional future, high value RNA silencing indications.”
 
NeuBase’s modular PATrOL™ technology platform is being developed to treat a multitude of rare genetic diseases. The systemically-deliverable PATrOL™ therapies have the
potential to improve upon current gene silencing treatments by combining the advantages of synthetic small molecule approaches with the precision of antisense technologies.
NeuBase’s development is currently focused on severe neurological disorders such as Huntington’s disease and myotonic dystrophy, where blood-brain barrier penetration and
broad tissue distribution are critical. In some cases, such as Huntington’s disease, systemic administration may ameliorate both CNS and non-CNS pathology, a benefit that
current intrathecally administered therapies cannot achieve.
 

 



 

 
About the transaction 
On a pro forma basis and based upon the number of shares of Ohr common stock to be issued in the merger, current Ohr stockholders will own approximately 20% of the
combined company and NeuBase stockholders will own approximately 80% of the combined company, after accounting for the additional NeuBase financing transaction. The
actual allocation will be subject to adjustment based on Ohr’s and NeuBase’s cash balance at the time of closing and the amount of the additional financing consummated by
NeuBase at or before the closing of the merger. Certain members and affiliates of the board of directors and management of Ohr and Neubase have indicated an intent to invest
in the additional NeuBase financing transaction.
 
The proposed transaction has been approved by the board of directors of both companies. The merger is subject to the approval of Ohr shareholders at a special meeting of
shareholders, which is expected to occur in the first half of 2019, along with the satisfaction or waiver of other customary conditions.
 
This communication does not constitute an offer to sell, or the solicitation of an offer to buy, any securities.
 
Roth Capital Partners, LLC is acting as financial advisor to Ohr for the transaction and Troutman Sanders LLP is serving as legal counsel to Ohr. Allele Capital Partners, LLC
at Tribal Capital Markets, LLC is acting as financial advisor and Paul Hastings LLP is serving as legal counsel to NeuBase.
 
Additional Information about the Merger and Where to Find It  
In connection with the Merger, the Company intends to file relevant materials with the Securities and Exchange Commission (the “SEC”), including a registration statement on
Form S-4 that will contain a prospectus, joint proxy and information statement. Investors and security holders of the Company and NeuBase are urged to read these materials
when they become available because they will contain important information about the Company, NeuBase and the Merger. The joint proxy statement, information statement,
prospectus, and other relevant materials (when they become available), and any other documents filed by the Company with the SEC, may be obtained free of charge at the
SEC web site at www.sec.gov. In addition, investors and security holders may obtain free copies of the documents filed with the SEC by the Company by directing a written
request to: Ohr Pharmaceutical, Inc., 800 Third Avenue, 11th Floor, New York, NY, Attention: Corporate Secretary. Investors and security holders are urged to read the joint
proxy statement, prospectus and the other relevant materials when they become available before making any voting or investment decision with respect to the Merger.
 
This communication shall not constitute an offer to sell or the solicitation of an offer to sell or the solicitation of an offer to buy any securities, nor shall there be any sale of
securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such jurisdiction.
No offering of securities shall be made except by means of a prospectus meeting the requirements of Section 10 of the Securities Act of 1933, as amended.
 

 



 

 
Participants in the Solicitation  
The Company and its directors and executive officers and NeuBase and its directors and executive officers may be deemed to be participants in the solicitation of proxies from
the stockholders of the Company in connection with the proposed transaction. Information regarding the special interests of these directors and executive officers in the merger
will be included in the joint proxy statement/prospectus referred to above. Additional information regarding the directors and executive officers of the Company is also included
in the Company’s Annual Report on Form 10-K for the year ended September 30, 2018 and the proxy statement for the Company’s 2018 Annual Meeting of Stockholders.
These documents are available free of charge at the SEC web site (www.sec.gov) and from the Company, Attn: Corporate Secretary, at the address described above.
 
Ohr Pharmaceutical financial results for the fiscal year ended September 30, 2018: 
● For the fiscal year ended September 30, 2018, the Company reported a net loss of approximately $13.2 million, or ($0.23) per share, compared to a net loss of approximately

$23.8 million, or ($0.53) per share in the fiscal year ended September 30, 2017.
 
● For the fiscal year ended September 30, 2018, total operating expenses were approximately $13.9 million, consisting of $3.6 million in general and administrative expenses,

$4.3 million of research and development expenses, $1.1 million in depreciation and amortization, $0.7 million in loss on impairment of goodwill, $5.3 million in loss on
impairment of intangible assets, and $1.2 million in gain on settlement of liabilities. This compares to total operating expenses of $23.8 million in the fiscal year ended
September 30, 2017, comprised of approximately $5.3 million in general and administrative expenses, $17.4 million in research and development expenses, $1.2 million in
depreciation and amortization, and $0.1 million in gain on settlement of liabilities.

 
● At September 30, 2018, the Company had cash and cash equivalents of approximately $3.8 million, compared to cash and equivalents of approximately $12.8 million at

September 30, 2017.
 
Conference Call 
The Ohr and NeuBase management teams will host a conference call and webcast today at 8:30 a.m. EST. Participants may access the call by dialing:
 
Domestic: +1-877-451-6152  
International: +1-201-389-0879 
Conference ID: 13686190 
Webcast: http://public.viavid.com/index.php?id=132682
 
A replay will be available two hours after completion of the call for 90 days through to April 3, 2019: 
Replay ID: 13681615 
Webcast: http://public.viavid.com/index.php?id=132682
 
About NeuBase Therapeutics 
NeuBase Therapeutics, Inc. is developing its modular peptide-nucleic acid antisense oligonucleotide (PATrOL™) platform to address genetic diseases caused by mutant
proteins with a single, cohesive approach. The systemically-deliverable PATrOL therapies have the potential to improve upon current gene silencing treatments by combining
the advantages of synthetic approaches with the precision of antisense technologies. NeuBase will use its platform to address repeat expansion disorders, with an initial focus on
Huntington’s Disease and Myotonic Dystrophy, as well as other dominant genetic disorders.
 

 



 

 
Safe Harbor Statement under the Private Securities Litigation Reform Act of 1995: 
This press release contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act. These forward-looking statements include, among
other things, statements regarding the structure, timing and completion of the proposed merger; the combined company’s listing on Nasdaq upon the closing of the proposed
merger; the financial position and cash balance of the combined company; expectations regarding ownership structure of the combined company; the future operations of the
combined company and its ability to successfully initiate and complete clinical trials and achieve regulatory milestones; the nature, strategy and focus of the combined
company; the development and commercial potential and potential benefits of any product candidates of the combined company; that the proposed merger will close and will
enable the combined company to participate in the possible success of the combined company’s product candidates; that the product candidates have the potential to address
critical unmet needs of patients with serious diseases and conditions; and the executive and board structure of the combined company. These forward-looking statements are
distinguished by use of words such as “will,” “would,” “anticipate,” “expect,” “believe,” “designed,” “plan,” or “intend,” the negative of these terms, and similar references to
future periods. These views involve risks and uncertainties that are difficult to predict and, accordingly, our actual results may differ materially from the results discussed in our
forward-looking statements. Our forward-looking statements contained herein speak only as of the date of this press release. Factors or events that we cannot predict, including
those described in the risk factors contained in our filings with the Securities and Exchange Commission (the “SEC”), may cause our actual results to differ from those
expressed in forward-looking statements. Ohr and the combined company may not actually achieve the plans, carry out the intentions or meet the expectations or projections
disclosed in the forward-looking statements, and you should not place undue reliance on these forward-looking statements. Because such statements deal with future events and
are based on Ohr’s current expectations, they are subject to various risks and uncertainties and actual results, performance or achievements of Ohr or the combined company
could differ materially from those described in or implied by the statements in this press release, including: the risk that the conditions to the closing of the transaction are not
satisfied, including the failure to timely or at all obtain shareholder approval for the transaction; uncertainties as to the timing of the consummation of the transaction and the
ability of each of Ohr and NeuBase to consummate the transaction; risks related to the combined company’s ability to correctly manage its operating expenses and its expenses;
risks related to the market price of Ohr’s common stock relative to the exchange ratio; unexpected costs, charges or expenses resulting from the transaction; potential adverse
reactions or changes to business relationships resulting from the announcement or completion of the proposed merger transaction; combined company’s plans to develop and
commercialize its product candidates, including NT0100 and NT0200; the timing of initiation of combined company’s planned clinical trials; the timing of the availability of
data from combined company’s clinical trials; the timing of any planned investigational new drug application or new drug application; combined company’s plans to research,
develop and commercialize its current and future product candidates; the clinical utility, potential benefits and market acceptance of combined company’s product candidates;
combined company’s commercialization, marketing and manufacturing capabilities and strategy; the combined company’s ability to protect its intellectual property position;
and the requirement for additional capital to continue to advance these product candidates, which may not be available on favorable terms or at all, as well as those risks
discussed under the heading “Risk Factors” in Ohr’s most recent Annual Report on Form 10-K, subsequent Quarterly Reports on Form 10-Q, and in any subsequent filings with
the SEC. Except as otherwise required by law, Ohr disclaims any intention or obligation to update or revise any forward-looking statements, which speak only as of the date
hereof, whether as a result of new information, future events or circumstances or otherwise.
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Cautionary Statement Regarding Forward - Looking Statements Certain statements contained in this presentation regarding matters that are not historical facts, are forward - looking statements within the meaning of Section 21 E of the Securities Exchange Act of 1934 , as amended, and the Private Securities Litigation Reform Act of 1995 , known as the PSLRA . These include statements regarding management’s intentions, plans, beliefs, expectations or forecasts for the future, and, therefore, you are cautioned not to place undue reliance on them . No forward - looking statement can be guaranteed, and actual results may differ materially from those projected . NeuBase Therapeutics Inc . (“ NeuBase ”) undertakes no obligation to publicly update any forward - looking statement, whether as a result of new information, future events or otherwise, except to the extent required by law . NeuBase uses words such as “anticipates,” “believes,” “plans,” “expects,” “projects,” “future,” “intends,” “may,” “will,” “should,” “could,” “estimates,” “predicts,” “potential,” “continue,” “guidance,” and similar expressions to identify these forward - looking statements that are intended to be covered by the safe - harbor provisions of the PSLRA . Such forward - looking statements are based on NeuBase’s expectations and involve risks and uncertainties ; consequently, actual results may differ materially from those expressed or implied in the statements due to a number of factors, including NeuBase’s plans to develop and commercialize its product candidates, including NT 0100 and NT 0200 ; the timing of initiation of NeuBase’s planned clinical trials ; the timing of the availability of data from NeuBase’s clinical trials ; the timing of any planned investigational new drug application or new drug application ; NeuBase’s plans to research, develop and commercialize its current and future product candidates ; the clinical utility, potential benefits and market acceptance of NeuBase’s product candidates ; NeuBase’s commercialization, marketing and manufacturing capabilities and strategy ; NeuBase’s ability to protect its intellectual property position ; and NeuBase’s estimates regarding future revenue, expenses, capital requirements and need for additional financing . New factors emerge from time to time and it

is not possible for NeuBase to predict all such factors, nor can NeuBase assess the impact of each such factor on the business or the extent to which any factor, or combination of factors, may cause actual results to differ materially from those contained in any forward - looking statements . Forward - looking statements included in this presentation are based on information available to NeuBase as of the date of this presentation . NeuBase disclaims any obligation to update such forward - looking statements to reflect events or circumstances after the date of this presentation, except as required by applicable law . This presentation does not constitute an offer to sell, or the solicitation of an offer to buy, any securities . 2

 



 

NeuBase Therapeutics • RNA therapeutics: pipeline of pre - clinical assets for gene silencing • DNA therapeutics: opportunity for genome editing, gene regulation and liquid biopsy • PATrOL ™ modular p eptide - nucleic acid (PNA) a n t isense ol igonucleotide platform • Advantages of small molecules with selectivity of antisense oligonucleotides (ASOs) • Strong IP composition of matter & field of use through 2037+ • Key advantages include rapid drug design, selectivity, blood brain barrier penetration, broad systemic distribution for multi - tissue disease and cell permeability • Central nervous system diseases, high unmet need, and orphan focus • Ongoing development for Huntington’s (NT0100) and Myotonic Dystrophy (NT0200), with billion dollar peak sales opportunity in each indication Advanced Peptide Nucleic Acids Addressing Genetic Disease Expansive market opportunity First - in - class technology Advantages over traditional antisense oligonucleotides Focus on initial indications 3

 



 

Team 4 COLLEEN CASSIDY , PhD BIOLOGY DIRECTOR SHIVAJI THADKE , PhD CHEMISTRY DIRECTOR ROBERT FRIEDLANDER , MD HUNTINGTON’S PRELCINICAL DEVELOPMENT TODD LORENZ , MD CHIEF MEDICAL OFFICER (ACTING) DIETRICH STEPHAN , PHD CHAIRMAN & CEO, FOUNDER SHAWN TITCOMB STRATEGIC ADVISOR

 



 

Merger with Ohr Pharmaceuticals • NeuBase Therapeutics (“ NeuBase ”) entered into a definitive merger agreement with Ohr Pharmaceutical, Inc. (“ Ohr ”) (Nasdaq: OHRP) on January 2 nd • The merger is expected to close in the first half of calendar 2019 and is subject to the approval of Ohr shareholders and other customary closing conditions • Upon closing, the combined company will be named NeuBase Therapeutics, Inc. • NeuBase will own ~80% of the combined company after the concurrent private placement and merger are finalized • The current executive team of NeuBase will serve as the executive team, and a new board of directors will be seated for the newly combined company 5

 



 

Significant Unmet Need • There are estimated to be 30 million people in the USA, 35 million in the EU, and 350 - 700 million people across the globe suffering from rare diseases, 95% of whom have no therapeutic option 1 • Many biopharmaceutical companies are working to address these disorders, but each rare disease is currently being tackled separately, with no cohesive approach • While gene silencing via antisense therapies and small molecules have the potential to tackle these genetic diseases, to date these technologies have been limited due to technical constraints 6 1 https://globalgenes.org/rare - diseases - facts - statistics/

 



 

Gene Silencing can Treat Dominant Genetic Disease • 80% of rare disease is genetic 1 • Recessive mutations generally cause loss of function of both copies of a gene • Dominant mutations occur on one copy of a gene and cause a gain or change - of - function of the resultant protein leading to disease • “Silencing” of the single mutant copy of the gene can treat dominant disease at its root 7 1 https://globalgenes.org/rare - diseases - facts - statistics/

 



 

How Antisense Technology Silences Disease - Causing Genes 8 Legend : There are proposed to be two mechanisms through which ASOs silence gene expression in the cytosol. ( A ) The first is binding of the ASO to its target mRNA is a sequence - specific manner and causing a steric hindrance which does not allow ribosomes to translate the RNA into a protein, thereby eliminating the propagation of the mutation into a protein and causing dysfunction. ( B ) A second mechanism is ASO binding followed by degradation of the transcript by RNAse H. https://www.sigmaaldrich.com/technical - documents/articles/biology/antisense - oligonucleotides.html

 



 

The NeuBase Solution: PATrOL ™ Therapies Recognition elements (B) • Tunable binding affinity and specificity (PD) • Modification of binding modes for selectivity & specificity Synthesis • In the same manner as peptides • Easy, inexpensive Unnatural backbone • Stable to proteases and nucleases • Fewer ADR - associated modifications • Favorable lengths • Limitless therapeutic potential • “Lego” - like modular platform Functional group (R) • Tuning PK properties • Cell - permeability (or not) • Water solubility & biocompatibility • Tissue distribution & clearance • Cross BBB • Minimal cytoxicity Flexibility in Molecular Design 9

 



 

Compound Property ASOs NeuBase NEUBASE ADVANTAGE Flexibility in Molecular Design غ ض  Platform enables many applications Proprietary Nucleobases غ ض  Tuning to m inimize off - target effects Favorable Length (3 - mer+) غ ض  Compounds better reach target tissue Selectivity for Mutant Allele غ ض  Minimize potential ADRs No Self - Aggregation غ ض  No toxic aggregation of drug Innately Stable to Enzymes غ ض  Stable in circulation Cell Permeability غ ض  Efficiency in reaching intracellular target Broad Tissue Distribution غ ض  Address all tissue pathologies Crosses Blood Brain Barrier غ ض  Favorable systemic route of administration Also t argets DNA غ ض  Future opportunities Advantages of PATrOL ™ over ASOs 10

 



 

RNA Therapeutics: Gene Silencing • Molecular design concept is general, making it applicable to most dominant genetic disorders by simply changing out recognition element • Prioritized targets by mutant allele frequency in the population • NeuBase PNAs can silence hard - to - target genetic elements • Cancer - related genes and miRNAs DNA Therapeutics: Gene Editing • Edit genomes with high fidelity • Target G - quadruplexes for transcriptional regulation (on and off) PATrOL ™ Platform has Broad Applicability 11

 



 

RNA Therapeutics: Gene Silencing Technology 12 Thomas, Sufi M et al. “Antitumor effects of EGFR antisense guanidine - based peptide nucleic acids in cancer models” ACS chemical biology vol. 8,2 (2012): 345 - 52. In Vitro PATrOL ™ EGFR RNA Target Engagement Selectivity and Protein Knock - Down RT - PCR Immunoblotting v v Legend : Guanidine modified PATrOL ™ designed to target the EGFR transcript transfected into two cancer cell lines (head and neck, non - small cell lung) along with controls including a “sense” and scrambled guanidine modified PATrOLs ™. Quantification measured ( Left ) by specific RT - PCR of the EGFR transcript and ( Right ) by immunoblotting with an anti - EGFR antibody. Gene Editing Gene Silencing

 



 

RNA Therapeutics: Gene Silencing Technology 13 In Vitro PATrOL ™ Dose Dependent RNA Target Engagement and Cell Senescence HNSCC NSCLC Thomas, Sufi M et al. “Antitumor effects of EGFR antisense guanidine - based peptide nucleic acids in cancer models” ACS chemical biology vol. 8,2 (2012): 345 - 52. Legend : Guanidine modified PATrOL ™ designed to target the EGFR transcript transfected into two cancer cell lines ( Left : head and neck, Right : non - small cell lung) along with controls including a scrambled guanidine modified PATrOLs ™ at increasing concentrations. Quantification measured ATP metabolism by luminescence. Gene Editing Gene Silencing

 



 

14 RNA Therapeutics: Gene Silencing Technology In Vivo PATrOL ™ EGFR Results in Distribution to Target Tissue, Cell Permeability and Residence Time on RNA Target of >4 Hours Post Systemic Injection (IP) Thomas, Sufi M et al. “Antitumor effects of EGFR antisense guanidine - based peptide nucleic acids in cancer models” ACS chemical biology vol. 8,2 (2012): 345 - 52. Xenograft Tx w/ Guanidine modified PATrOL ™ Xenograft Tx un - modified PATrOL ™ backbone Legend : Left . Guanidine modified PATrOL ™ designed to target the EGFR transcript delivered through intraperitoneal (IP) injection into a UMSCC - U22 mouse xenograft (on the back) compared to Right non - guanidine modified PATrOLs ™. Red= EGFR PATrOL ™, Blue=nuclei and Green=cytosolic actin. Gene Editing Gene Silencing

 



 

15 Ly Lab. Unpublished Data RNA Therapeutics: Gene Silencing Technology 16 - mer PATrOL ™ Systemic Administration (IP) Crosses Blood Brain Barrier in Murine Model Results in Brain Accumulation which Peaks at >4 Hours and Persists to 24hrs (latest time point measured) Legend : Guanidine modified PATrOL ™ delivered through intraperitoneal (IP) injection into a normal mouse and assayed using the native auto - fluorescence of the PNA nucleotides. C=control (un - injected), 2=2 hours post IP injection, 4=4hours post IP injection, and 24h=24 hours post injection. Brains were sections and visualized by fluorescence microscopy. Gene Editing Gene Silencing

 



 

16 Erlotinib PATrOL ™ EGFR Cetuximab RNA Therapeutics: Gene Silencing Technology In Vivo PATrOL ™ EGFR Results in Tumor Efficacy Comparable to Two FDA - Approved Drugs Addressing the Same Target in Xenograft Modes Thomas, Sufi M et al. “Antitumor effects of EGFR antisense guanidine - based peptide nucleic acids in cancer models” ACS chemical biology vol. 8,2 (2012): 345 - 52. Legend : Guanidine modified PATrOL ™ designed to target the EGFR transcript through intraperitoneal (IP) injection into a UMSCC - U22 mouse xenograft (on the back) compared to non - guanidine modified scrambled PATrOLs ™ and two FDA - approved drugs that target EGFR protein. Tumor volume was measured to 17.5 days post - treatment. Gene Editing Gene Silencing

 



 

As the number of repeats increase, compounds bind stronger to each other & the mutant RNA to selectivity remove the mutant transcript 17 RNA Therapeutics: Gene Silencing Technology Next Generation PATrOL ™ Therapies are Smaller (6 - mers) and Self - Assemble to Span Expansion Mutations in Transcript Gene Editing Gene Silencing

 



 

18 . RNA Therapeutics: Gene Silencing Technology Next Generation 6 - mer PATrOL ™ Therapies Concatenate Across Expanded Repeats R. Bahal , A. Manna, W. - C. Hsieh, S. A. Thadke, G. Sureshkumar , D. H. Ly, ChemBioChem 2018 , 19 , 674 Legend : Single - faced 6 - mer PATrOL ™ molecules were incubated with a 12 repeat synthetic expansion mimicking a mutant allele of the Huntington’s disease gene. A melting curve experiment shows dissociation of the concatenated PATrOL ™ at a temperature that far exceeds the melting point of 6 - mers. Gene Editing Gene Silencing

 



 

19 RNA Therapeutics: Gene Silencing Technology PATrOL ™ with proprietary Bifacial Janus Bases are 3 - mers have High Binding Energies and can Interpose Themselves in RNA hairpins under Normal Physiological Conditions Thadke, Shivaji A et al. “Design of Bivalent Nucleic Acid Ligands for Recognition of RNA - Repeated Expansion Associated with Huntington's Disease” Biochemistry vol. 57,14 (2018): 2094 - 2108. Legend : Left . Proprietary Bifacial Janus bases bind targets on both sides of the nuclear base and can intercalate into double - stranded RNA molecules (hairpins). Right . ( A ) is a 3 - mer Janus PNA with concatenation linkers on the 5’ and 3’ ends. ( B ) The molecular reaction that results in bifacial binding to the repeat expansion. These Janus PATrOLs ™ can also self - deactivate if they do not find their target. Gene Editing Gene Silencing

 



 

20 DNA Therapeutics: Gene Editing In Vivo Safety of PATrOL ™ after Systemic Administration into Pregnant Mice, with Normal Gestation, Birth and Postnatal Growth Ricciardi AS et al., In utero nanoparticle delivery for site - specific genome editing. Nat Commun . 2018; 9: 2481. Legend : Guanidine modified PATrOL ™ designed to target the beta - globin gene in a heterozygous mutant mouse. Pregnant animals were injected either with intraperitoneal (IP) or intra - amniotic (IA) treatments. Left . % survival of fetuses to weaning. Center . Kaplan - Meier plot of survival of pups after birth. Right . Weight of pups between treatment arms and control untreated pups. Gene Editing Gene Silencing

 



 

21 In Vivo Systemic Administration of PATrOL ™ Elicits No Immune Response Ricciardi AS et al., In utero nanoparticle delivery for site - specific genome editing. Nat Commun . 2018; 9: 2481. DNA Therapeutics: Gene Editing Legend : Guanidine modified PATrOL ™ designed to target the beta - globin gene in a heterozygous mutant mouse. Pregnant animals were injected intravenously (IV) with nano - particle encapsulated PNAs and controls. Gene Editing Gene Silencing

 



 

22 DNA Therapeutics: Gene Editing PATrOL ™ Genome Editing Shows High Selectivity for Target with Single - Base Discrimination Ricciardi AS et al., In utero nanoparticle delivery for site - specific genome editing. Nat Commun . 2018; 9: 2481. Gene Editing Gene Silencing

 



 

23 DNA Therapeutics: Gene Editing In Vivo PATrOL ™ Genome Editing Shows Functional Rescue of Thalassemia Model Ricciardi AS et al., In utero nanoparticle delivery for site - specific genome editing. Nat Commun . 2018; 9: 2481. P=0.0001 Legend : Guanidine modified PATrOL ™ designed to target the beta - globin gene in a heterozygous mutant mouse. Pregnant animals were injected IP with escalating doses of the gene editing PNA. Left . % reticulocytes edited back to wild - type increases with dose. Right . Gene corrected pups have 100% survival rates vs. non - corrected littermates. Gene Editing Gene Silencing

 



 

Preclinical / IND - enabling IND Clinical I/II Upcoming Milestones Repeat Expansion Huntington’s Disease (HD) Polyglutamine CAG Repeats • H2 2019 Additional In Vivo Safety and Efficacy • Mid - 2020 IND filing Myotonic Dystrophy (DM1) CTG Repeats • CY 2020 Additional In Vivo Safety and Efficacy • H1 2021 IND filing Polyalanine Diseases CGN Repeats Dominant Genetic Disorders Familial Parkinson’s Disease LRRK2 & SNCA Erythermalgia Oncogenic Mutations hTERT Development Pipeline 24 NT0100 NT0200

 



 

Lead Program NT0100: RNA Silencing in Huntington’s Disease 25 Huntington’s Disease (HD) affects 5.7 in 100,000 individuals in North America and Europe 1 and is characterized by mutant huntingtin protein aggregation and progressive loss of neurons in the striatum and cortex. Symptoms are mild at the beginning but worsen over time, ultimately leaving an individual fully dependent on others, with death usually occurring in the fifth decade of life. • Uncontrolled movements (chorea), slurred speech, difficulty swallowing • Cognitive impairments, forgetfulness and impaired judgement • Emotional disturbances, behavioral changes, personality changes, depression Pringsheim T, et al. The incidence and prevalence of Huntington's disease: a systematic review and meta - analysis. Mov Disord . 2012 Aug;27(9):1083 - 91.

 



 

Huntington Disease Development Program – NT0100 26 Prevailing Mechanisms of HD Pathology Caused by Formation of Hairpin Loops in the mHTT PATrOL ™ NT0100 Intercalates and Disrupts RNA Hairpins

 



 

NT0200 Program: RNA Silencing in Myotonic Dystrophy (DM1) 27 Myotonic Dystrophy 1 (DM1) is a highly degenerative muscular condition that affects 1 in every 20,000 people around the world 1 . The condition is marked by muscle fatigue affecting different regions of the body, such as hands, face, neck and lower legs as well as multi - system pathology. Theadom A, Rodrigues M, Roxburgh R, Balalla S, Higgins C, Bhattacharjee R, Jones K, Krishnamurthi R, Feigin V. Prevalence of muscular dystrophies: a systematic literature review. Neuroepidemiology . 2014;43:259 – 68

 



 

Myotonic Dystrophy Development Program – NT0200 28 Prevailing Mechanisms of DM1 Primarily Caused by Sequestration of Splice Factors NT0200 releases splice factors Mateos - Aierdi AJ et al., Muscle wasting in myotonic dystrophies: a model of premature aging. Front. Aging Neurosci ., 09 July 2015.

 



 

Mirkin . 2007. Nature Jun21;447(7147):932 - 40. PATrOL ™ Molecular Design Concept Applicable to Other Repeat Expansions by Changing out Recognition Elements HD is the first indication, and NT - 0100 could potentially be applicable in all 8 CAG (poly - glutamine) repeat diseases; DM1 drug NT0200 could potentially be applicable in two additional indications Potential Uses of NT0100 and NT0200 29

 



 

Spinraza (Biogen) is an antisense oligonucleotide for Spinal Muscular Atrophy that was approved in late 2016 • Set to be one of the best launches for a rare - disease drug ever • Developed by Ionis Pharmaceuticals • Limitations to the technology result in unfavorable intrathecal (spinal cord) route of administration NeuBase’s two initial indications have larger global prevalence numbers than SMA (HD=5.7/100,000 and DM1=5/100,000 vs. SMA=1 - 2/100,000) 2 . 1 http://www.loncarblog.com/spinraza - sales ; 2 Verhaart , Ingrid E C et al. “Prevalence, incidence and carrier frequency of 5q - linked spinal muscular atrophy - a literature review” Orphanet journal of rare diseases vol. 12,1 124. 4 Jul. 2017, doi:10.1186/s13023 - 017 - 0671 - 8 Antisense Drugs are Poised to be the next Pharmaceutical Blockbusters Spinraza Quarterly Sales 1 Example of Market Opportunity 30

 



 

Date Company Deal Indication Clinical Phase Value Partner 2018 Ionis Pharmaceuticals Development , License, Commercialization Several Indications - $1b Biogen 2018 Ionis Pharmaceuticals License agreement Kidney Disease Undisclosed $30m upfront, $300m milestones AstraZeneca 2018 Wave Life Sciences Development & Commercialization (3 candidates) Neurological Disorders 1b/2a $110m upfront, $60m research Takeda 2017 2016 Ionis Pharmaceuticals License agreements (2 candidates) GI Autoimmune Undisclosed $5m & $10m, $800m milestones Janssen 2017 2013 Ionis Pharmaceuticals License agreement Huntington’s Disease 1/2a $100m upfront, $363m milestones Roche 2017 Akcea Therapeutics & Ionis License agreement (2 candidates) Cardiovascular Disease 2 $75m, $1b milestones Novartis 2016 Ionis Pharmaceuticals License agreement Spinal Muscular Atrophy 2 $75m upfront, $150m milestones Biogen 2015 Isis (now Ionis ) Pharmaceuticals License agreement Kidney Disease 2 $100m upfront, $375m milestones Bayer Examples of Antisense Out - Licensing Transactions 31 Select Companies Targeting RNA with Traditional ASOs

 



 

Strong IP Portfolio NeuBase Therapeutics holds an exclusive license to the PATrOL ™ technology, with 9 patents and applications covering matter and field of use of the platform Patents have 2037 expiration , not including “Hatch Waxman” extensions USPTO has Allowed Claims for Composition of Matter Developed at Carnegie Mellon University 32

 



 

Corporate Objectives NT - 0100 HD Objectives – H2 2019 Additional In Vivo Safety and Efficacy – Mid - 2020 IND filing 33 NT - 0200 DM1 Objectives – CY 2020 Additional In Vivo Safety and Efficacy – H1 2021 IND filing

 



 

NeuBase Therapeutics • RNA therapeutics: pipeline of pre - clinical assets for gene silencing • DNA therapeutics: opportunity for genome editing, gene regulation and liquid biopsy • PATrOL ™ modular p eptide - nucleic acid (PNA) a n t isense ol igonucleotide platform • Advantages of small molecules with selectivity of antisense oligonucleotides (ASOs) • Strong IP composition of matter & field of use through 2037+ • Key advantages include rapid drug design, selectivity, blood brain barrier penetration, broad systemic distribution for multi - tissue disease and cell permeability • Central nervous system diseases, high unmet need, and orphan focus • Ongoing development for Huntington’s (NT0100) and Myotonic Dystrophy (NT0200), with billion dollar peak sales opportunity in each indication Expansive market opportunity First - in - class technology Advantages over traditional antisense oligonucleotides Focus on initial indications 34 Expected to Soon to be a Publically Traded Company Developing Multiple Therapies for Genetic Disease

 



 


